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del receipts are in law documents of title, and the ostensible or 
thé: prima: facie indicia of title to the ‘goods reste with the consignee 
named therein, ‘The’ onus to prove that thd named , consignée is thé 
^ benamdar for à Some other ] person,, is on the person who alleges the same, 
"The source, of the puréhase money for the goods would certainly be very 
relevant- and even bea Settlor, but, in any . case. the onus would be not 
; on the consignee to prove that he' paid the purchase money but 
a ,on the bie ie to’ show that the same was supplied by it on its own | 
bohalf as the purchaser, ' orat any rate, that the named d consignee did 

* ot supply or could not have supplied the same. : 
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ion 69 does not apply, touch suit. 
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i The material facts ill appearefronf the Judgment. E 


‘Ranadeb: ‘Choudhury, ‘Pren du Sekhér Basu, Monohar , . > 





unendra Nath Basu for the Respondents. . 
(tes , 


' The Judgment: of the Court was as follows -— O^ 


P. N. Mookerjee, J. >—The appellants Befort us were 
-the plaintiffs, in a suit for .a declaration uta certaln quantity 


A 13700 E bags ) of mustard seeds etc., pledged to the Central 


Ltd., Jàmshedpur, were the properties of the 
Ishnupur Rice and Oll Mills Ltd., of which they were 
two of ‘the. partners -and that, in the surplus sale proceeds 


(2) "referred tó 4 o 


" 


(Rs: 1,51,347-1-9P. ), they had a right of property as such; 


partners. Of the respondents. beforé us, who were the defen- 
dants in the Court below, No. I: Was, according to the plaintiffs, 


' the, rémalning partner of the sald firm, he being. the - “managing , 
partner and’ the plaintiffs the. sleeping Miri and defendant ` 


No. 2 was his ( defendant - No. l's) uncle. constituted 
‘dttorney and the sald two defendants along pi^ defendant 


No. 4, and the predecessor-in- -interest of defendant No. 33 were ` 
me c the. ‘partners of another firm Jhuftjhunwalla "and Co., - which, 


ur appeared in the Bank's, defendant No. Ses, books 5 me Peet 


e- Es 


An respect of the above mustard seeds etc; 


i The pleine case was briefly as follows : : 


of the firm Bishnüpur Rice i Oil Mills. Ltd. when wae the 


a 4 
wine ' qe£rj AAI. R, Ali: 229. - d. uu oe 


(9) (1948) A. I. R. Mad. 187. 


"That the: "plaintiffs and: defendant No. | were dfe partners . 


Gree 






EL v ON e L. dba court. Pe ‘ 3 
=e , 'tonslgnee. and* owner of thes abovefmpistard seeds etc., those Civil 


* having been ‘brodght and, indented §f the name of the firm and ; * 1958 


: e : ^ mro 
"with -its móney. Ez - Br. Luxai Devi% @ra 


. wavef, wese raul pledged with iv 

» *the Bank, deffngant NONà by defendants Nos l, 2, 4, ad the cia erat E 

8: predecessor-indhterest. of nt No. 3 who were th@ part- ` e 

l ners, as stated above of another firm Jhunjhunwalla a and Co., 
. ig “the ‘name of this latter firnt, taking advantage of-the helpless 


Position of thg plaintiffs who weneeRurdanashin ladies.’ 


That’ the seeds, 










e. o 
P. N. Mookerjee, J. 







That the two defendants Nos. "Is 

ta tively the managing partner , of the In 

- Rice and Oil Mills Etd. and -the fatter’s constit 

;.  andio ín charge of running: its business, committed breach of 
e trust in respect of thelr said.charge. 


ad 2, ‘who were fespec- 


A : ^ That the pledged mustard seeds etc. were eventually sold’ 
= by die pledged Bano | redeem its pledge and recover its dues - 

“and, after realisation of its. claim thereunder, there “was In Its 

‘hend the, above surplus, amount of Rs. ! 51,347-1 T2 

: » That ‘the defendants, and, particularly defendants Nos. | 

and 2, were denying the title of the firm Bishnupur - ‘Rice and 


Oil Mills Ltd. to the above mustard' seeds etc. and.the relative 
MERE of the plaintiffs in the above sàle proceeds. 


In answer to the plaint, (ot sets of written statements 
were . -Fitedmagge by defendants Nos. 2 and 4, another by defen- 
dent No. 5," a third by defendant No. .3 and the fourth by 
defendant No. |, ehis-latter’s written ‘statement, however, 
, being more or less a Fepca ‘of the first. In their. written 
| defences, the defendants denied the tithe of the firm Bishnu- ' o 
- pur Rice and Oil’ Mills ` Ltd. to the above mustard seeds etc. M 
r3 ` and also the plaintiffs. pleadéd right thereto; but, at the hearing 
; before the trial Court, the 'pledgee Bank ( defendant No. 5) 
. took eup a wholly disinterested attitude claiming ‘merely to 
bea cusf6dian gn’ behalf of the real titleholder. Of the other * 
< defepdanitt, defendant No. 3 set up the” ttle of Jhunjhunwalla 
amd Co. to the pledged seeds and the’ oter defendants averred f o 


"that the same had been purchased by defendant No. 2 with - 
* ee r M 


D 







EP ag tas ‘ bt. e. 7v, 
Se EN. s 2 DEM oa : 
Xo tee d 6 : "oid PE 2 
t . ` am UU Da ; 
E : 4 Yoox r È m is No a " Y : 7 i e r MES 
C E ^ i x i EA < » n R^ Sr zi į A * 5 js P 
HU. ud. a ~ CALQUTTA' LAY jromar, ^ A M" "s A 
", id Givi a ed ! money,. ad an cad; y] Jhünwallà and Co. and defendant Na.. i 
1958... ^ — d, and 'had ' been duly’ pl géd ‘with " the. Bank, defeadant, No. 5* 


Citar emu ae "by .the Jhunjhunwalla and €o. "They, alsoh | denied that the firm 













x DE. Bishnupur "Rice and Oil N Mills Ltd. w st the consignee! In respect Lir 
^ Mahaddy Prosad E S ot the said bord E oy s Lr d PUR 

di ie T. he. . evidence, adduced e parties, support. of thar., & 
ae Lie 2 er. cases,. "was -mot;?ve full “fd ‘the suit had :to be iu 
P. N. Mookerjee, J. " decided on, certalri. Inffererices” which a peared ‘to emerge "ore: pug 

E EE. s the admitted. facts. and; igaquyistances, ar and | the, somewhat i 

J os : br z “completes evidence. . x =y oF QI edga SERE bc " 

i E s T ordinate : sidie. rejécted thé; plafneifis., >, 
ey xt es claim : M ni. Interzalia; that the mustard: seqds etc. 
Regis Pc sf ‘question, did, not: ‘belong. to firm Bishnupur" Rice and'Oll: Mills. .' a 
] / Ltd. but the, same: were. pald for and purchased. by, the Jhun. ms 


te 3 jhunwalla, and "Coi. He also ‘held that the. suit was barred Under 7 

C C - sec. -69 of the Indian Partnership. Act. He ‘however, appears. C^ 
"to have accepted the plaintiffs’ "case d'practically ` found, ‘as C— 

the .relevant railway - recéipts were In the name of 

ur- Rice ang Oil, pulls Ltd. ‘which was the. named , 

Ignee therein. : - Be Spat Lae o X zr dde 


c = 






p u wees n d 1 
` 2^ Sot ES 


` Counsel ; “Mr. C haudhüry, Who argued the -— on ‘behalf’ 


g i a rhe appéllants, placed before’ ‘us the entire materlals on récord ' ny 
"EN ; dn a T. and: with - -his usual. -falrness he’ ‘made free comments on them,, A 
o ace ma . Irrespective of. the: fact: whether such , comments helped his v^ 

: n "T D clients or went against, their claim or contention his attitude . 

um x d mu t-was extremely ‘helpful, particularly, when the ain contesting“ 


‘defendants Nos. i 2 arid 4 did, not appear ww; nie ‘Court. CM : E 
; The earned. Subordinate’ "ge. Started with an, ital 
E Sei i eumptlon in favour" of Jhunjhünwalla and. C8. wr the „ýueš-: 
BEERA U tion’ of title to" the disputed seeds in view of the fact’ that It 

eus 5 was they ( Jhunjhunwala & Co..)-who had actually: ‘pledged the a 
; d REO . Same. with the. Bank , and’ as, in his opinion; the. plabiitifis had. 
gue t oe failed. to. “prove 1 that the price: was ‘pald by the Bishpur" Rice & 

e K EE s Qil Mills Ltd. wasithe consignee would, not cénfer title on it, E 

XR A ' 7 unless. thé price. Ras by It. Hé finally concluded that ut. ge^ NS 

T = pleaded in’ the „plaint, had not ;been. _establishéd ‘and so ‘the | ? 


i 7 plaintiffs; clàim could not succeed, c E peto TET 


. 
hie 


m aha , . t Aat Pick ‘ (ant ` ut, 


AM re n. a (tu woe uo E Uy TES E EDS NS 7 2-5 i 2 
^ sS v3 D og ` A 7 ` am Fook 
L T xd N a NL " ..-. - à ~a i hk - 
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E NE 1 e t - 
ri at l e 
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e » d í 1 ü r e 
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Mr. Chowdttury argiied het th lanis Subordinate judge 
i really began at th wrong end afd his view of the facts and 
E also ` of the : law ' was _ Inggrrect on material points. Mr. Chou- 
dhury - frankly concede that the ofal evidence, adduced by his 
clients, Is neithér full viv, convincing and the documentary 
Avidence alio Pas inçomplet 
, the materials which wese on record, his clients were entitled 
* to Succeed. " ‘As we read the Tecords, this: submission appears 
` to be correct, : m. s m 








"The: railway? receipts In respect! o seeds 
" appear to have stood In -the name of -the Bishnupur Rice and 
Oil Mills ‘Ltd. as the. -consignee. This Is clear from the almost 

s _unckaliengelt eyldence of P. W.1 on’ the point ‘which Is suffi- 

»  ciently- confirmed by the plaintiffs Exts. 5 and'7and the 
æ defendants Exts. DI WO and D3, read with Exts. 2 and 2(a) and 


' has also been practically found and accepted. asa the 
' learned. Subordinate Judge: We would, there «proc 
,on . the said. footing and, in our opinion, that 's bulá e 


. Starting point of the. enquiry in the present case. 


vy 


` The Sne, terres start Sii on initial présumptlon 


‘In favour of their case that the disputed seeds belonged to the. 


firm Bishnu r Riceand Oil Mills Ltd. The view of the 
learned SuboPdinate Judge that the sald firm could not claim 
 tigle to-the seeds, notwithstanding the fact that It was the 
consignee in respect thereof In the relative rallway receipts, 

- unless it proves that the price was actually pald by it, does not 
seem to tfftórrect. eit* may be that the named consignee was 

le , the benamdar for some other person but then the onus would 


1958 
v fe 


8m, Luxmi Devi & Ors 
v @ 
fios ProsadRungtha 


be on the said other person to prove the benami and, In that ` : 


connectton, the source of the purchase í money would certainly 
' be very "affievant and may even bea settlor, but, in any case, 
| the onusewould be not on the named consignee to prove 
thatthe pald the purchase , money but ‘ofthe other side to: 
show ‘that.the same was. supplied by It on its own behalf as 


* e «the p chasor, or, at any rate, that the named consignee did 
EN 


= i i - 
i x - " 
` á p y i i i 
e ,- a i J e: eae $ Ala . 


e% Ors 
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P. N. Mookerjee, j. 
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"Mabadel ef Prosad Borghi it In fe absénge of same acceptable 


` « SERE 
P. N. Mookerjée, J. | 


'@ 
E 4 


` toth 





. not tuse or ‘edule no) ave aoled the same. The osten- 


sible on the prima facie Ind¥cla of title, in view’ ob the | railway , 
receipts which are in law documents: of title, would be sin 
support of the plaintiffs’ casg andeth@e@ is no reason to reject 







contrary.. In the prese , the learneg.Subordifat 
. Judg nétwithstanding ‘the ent of "ife Bishnupur Rice and 
„Oil Mills Ltd. as the consigned of the relative rallWay ‘receipts, 
-placed the onus:on the plalgtifis to prove further that the 
purchase money was pald hy-the said firm Bishnupur Rice and 
Oll Mills . Ltd., if they ed to establish its title to the dis- 
S ‘hardly falr or justifitble In, law. It 










` áppears further that. thé learned. Subordinate Judge was afso of 


the. view that when the seeds were actually pledged by Jhun- 
, Jhunwalla and Co., that firm must have been the owher thereof. 
` and that the fact that delivery of the seeds was taken’ by the 
sald company from the railway shows thagfthe ‘relative railway 


receipts must have been delivered to it andi that, by. such deli- 
E Cp have been transferred. , We: do not think- 


t his-last' conclusion follows from the ‘other facts stated.’ 


Possession of the railway . receipts may undoubtedly give the. aa 


right to take delivery of the goods but not necessarily 
' by passing title to the same. "For transfer of title an appro- 
_ priate -endorsement or something akin to It, Is necessary, and 
^ there is no Proof In the present case of any such endorsement, 
or the fike. . Clearly also, - ‘defendants Nos. | and were in 
` actual charge of the Bishnupur Rice and Oil Milif Ltd. as Manas: 
` ging Director and his constituted attorney aed they’ were also 
partners of JRun]hunwalla and . Ca, The books of the firm” 
Bishnupur Rice and Oil Mills Ltd. again, which. haye been pro- 
“ieod and exhibited < im this case, namelf, Exts. 3,4 and 5, in- 
the light of Ext. 7, the Demand  Dráfts realisation register and 
‘local short' credit register of the Imperial. Bank of India, 
Asansole, re. Blshnupur Rice and Oil Mills Ltd., amply show 
that the payment in respect of the ‘disputed seeds Were made 


denice, hewever slight, 


4 


© ws 
T 


` 
e. 


a 


by the said firm. The learned Subordinate Judge ha$ made a `- 


comment that the abðve books. were not proved to be of the 


„said firm, but we do not accept that view or the learned 


1 3 ' ^ 0.9 


- 
e 


e 


° eexamined on «hg poin 


UN * f J Su « 


= + : t T o ` u 
BN i , Ld : COURT e" o 


' Subordinate judge's ‘criticism ‘of th print ffs. evidence on the 
potnt. Plaintfffsewltne Ne. | Kishan &opal Marwartwho proved. 
l the «ald Exts.' Nos. 3; 4 and 5 as books of the said: firm Bishnu- 
- pur Rice and,Oil Mills Ledsepee not appear to have béen cross- 
nd the relevant entrigs therein have 

yg aie aati ee ring to the musta ns 

in question. kr Wiese rcumstances, we are Unable t 

agree with the. finding. of the learned Subordinate Judge that 
“the: plaintiffs have failed to’ prove that. the price of, the’ seeds: In 







"question was pald by the firm Bishnupgr Rice and Oil Mills Ltd. 
: and we hold that. the sald firm's title 






the seeds. has. been 

*amply proved and the platntiffs, as partne Ke entl- 
tled tó the declaratlons, prayed" for by them provide Miere 
-sult Is otherwise maintalnable. 

. ] a #2 


This takes us to ihe other defence fn the suit, on whicly 


mo the court below foun®against the plaintiffs, namely, the alleged 


bar under sec. 69 of the Indian Partnership Act to: the: T- 
abiltty of the plaintiffs suit. Admittedly, the orfana Y 
Rice and: Oil Mills Ltd. was not registered under, the [ i 
Partnership Act. That however, could not attract the bar 
under sec. 69 or, to be more precise, under sub-sec. (2) of 
that section, to the present case which Is plainly covered by 
the exception, mentioned In the last part of sub-section 3 (a). 
Ths appears to have been overlooked by the learned Sub- 
ordinate Ju hen: he applled the bar of sec. 69 to the present 
sult. The partnership or the firm, the Bishnupur Rice and Oll 
Milés Ltd., has admittedly been. dissolved and the present suit 
has' been brought, by the plaintiffs, who were admittedly two 


: of the partnsgseof the sald firm, to seek a declaration of the 


said dissolved fIrm"s right to the disputed’ seeds and ‘to the 
disputed money (the: surplus sale proceeds of the mustard 
seeds etc. in question ) and the consequential declaration of 
the plaintiffs right to the same as partners as afbresaid, this 
latter reli boing merely incidental or auxiliary to the main 
or th substantive rellef, which has’ beeg set out herein, 
Imrffediately before, and from which, in the admitted facts of 
Pall case, It flows or follows almost as a matter of course. In 


rn 





P. N. Mookerjee,. J. 
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(Ci p. 'esšerice, theréfore, rit Ri ‘sult for nforcement. “of a tight or, 5 
1958". ^ , power. to realise propért t of the dissolved. vsili “ånd, hente i 
Lem T. os, Protected, by the express terms. of Sub-sec., 3(a). * The: slal 
‘8m, Lumi Deyi & ‘Ors De 
PRICE CO A court, therefore, ' was. In, ergor ‘In applying t the bar pf sec. "69 to, T 
; Mahadéb Prosdd R the pr sent sult,and Its.finding on the int? muss be reversed. 9 l 
ÜS&OM. 1 07 Bu t fe the" last. portion, of qgbgéC.. 3(a) of ec. 69; thesuit ` 
e 2^, s wou certainly have ‘allen’ withl the fa&chief ur the. sectlon 2 


uu N*Mooker]ee, J. [ either sub- sec. (t) or-sub-séc, Q31 bit the express wording . 
a: T 1x _ of the statutory exception [asub-sec: 3(a),] prevents. ‘that conse- "i ] 

a ' , quence The. section" iri ajl Its, three. sub- sections has been : 

PAPAS .''* s», consider d’ by-the®: abad High Court in the case of Sheo 

: B Dutt". ushi Ram. &.ors (1) (which, of course *- 

; * -mušt be closely read for gathering its real import and *mpli- 

CERE B cation); and also . by the ,Madras High Court. in -the case ‘of 

o 7. <- Sanmugha Mudaliar.-vs- P. Ve Rathina Mudaliar, "y, ín sufficient e: 7 

"P i “details. and: nothing, need be added to the sald construction or , 

TM SC our " present purpose. "All. we need. say that the decisions, A 

to /by'-the’ learned: Subordinate judge, namely Guno | 

| ¥S- Abhoy. Hari Sreemani (3}:and`Ss H. Patel 

Husse-In- -Bhai - ‘Mahomed ` :(4) and Chhatelal Nanakram' 3i 





n 






4i , Gùjrathi -vs- Gopaldás' -Gulabdas: Banlya. (5), do, not, if properly E 
' | i E ‘read, run. :cóunter to, the above: construction, nor do they ^ 
Se UTE 3 apply to: - the, present ` case. They were not cases. “under, 


= EE sub-sec. 3(2),.the. first relating. to a running: ‘partnership: concern D 
=. Pu and not toa ‘dissolved partnership and’ the second ' and’ 
(7o. the third,. though relating to dissolved partnerships, being .- 
popa e concerned: with.clalms outside. the Exception , Sdb-sections 3(a). 
ls and 3(b).. Indeed, Beaumont C. J., who: decided , S. H. Patg's. 
. A CE Case ( (4) himself explained. that casg by. polntirig outand stressing an 
ea ga E - tlie above aspect. In his later decision, réporged in- Appaya » 
, a Nijlingappa Hattaargi & ors. v. Subrdo Bhibdy. Tell & o (6) and; if i 
É P „wé may simply -add, ‘with respect, the position is plain’ enough * 
(amet t RU XE ‘and needs little elaboration < or; explanation., a ' 


B 


E dido i re : We hold, therefore; that the plaintiffs Zul is teaintainable p 
A Uie Nun dep eee vand It ls. Entitled" to succeed, ‘in view, . however, , of. certain e 
" » o P or 3 D d. owe a E vs p 
p dre a. (9, (1947) ALT. Lo 230 ' iQ. (1948) A. I. R. Mad: 187 . d 
; EN . (1047) 520. W. N;15 (4). (1987) ‘A. I. B. Bom. 226," 
i , (5) (1940) A. I. R. Nag. "o © (1988) < A. I. R. Bom. 


i. ` a oe j ‘ee to z s 2 Ke 
TM ET i . 
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zi E under some sortof attac 
- &n expressing nb opinion as 


1950. : . HH COURT on » 


e i : ipta fox ] 
materials on ‘record, some fyfgwer © observations. are 


nceeéssary.*” g + . s i i 
T i ` : 

* It appears from Exg.D7, D8 and DÌ that the surplus sale 
proceeds,. fórming: th ra mftter of the preseht sult, Is 
nt by Income Tax duthoritiey We 
effact of the sald acgachtnent, 
but the plaintiffs preseqt decree must be subject: to the legal 






e effett, If any, of the same, — *. oe 


Pics 


ee» 
Subject as Afórisald, this appeal succeeds and the plain- 
tiffsesult Is decreed. T . 





'. There. will be no order as té costs either In 


' in the court below. 
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Before Mr. Justice R. S. Bachawat 
and Mr. Justice P. C. Mallick. 


` THE NORTH BENGAL DAS BROTHERS ZEMINDARY CO. LTD. 
i vs. 

SURENDRA NATH DAS. * 

e " 


' The Bengal Tenancy Act (Act Vill gf 1885)e-Section 144 Jurisdicilon of Court 


to entertain, sult’ for arrears of rent—how determined—Code of Chil 
Procefffff. (Act V ofe'19@3)—Section 20—Tenure situated partly in West 
Dinajpur and partly In PakIstane-Sult for rent where iles—Cause of actio- 
how determined---Section. 54 (2) of the Bengal Tenancy Act-ePlace for 
payment o of rént. 
. - © i 
° afit Appellate Decree No. 695 of 1052 against the Decree 
of MCN: X Ee Dos aa ‘Additional Distriot Judge of Zillah West Dinajpur in 
go f ^ gnepl No, 2 of 1951 dated the 12th day gBP February. 1952 tover- 
sing the‘ decree of Bri B. C. Banik, Subordinate. T e DENES 
at Baluzbet d dated 16. 2, 51. 
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bs Civil ) e . 
f `s e The,jurísdiction of a. t. to. entertain a, suit Ííor arrears of 

. a rent of a tenure governed the Bengal Tenaney eAct,-has to be . 
The North Be Bengal Daa determined with reference to Sagtion 20 of the Code of iil. Procedure 


i B® thei Zemiüdary 7°84 with Section 144 of the Bengal Tenancy Act. ' . ne . 
Co.,Ltd. : ! MIE `~ i 
Pere, Wee E -The cause of. nction in a suit for recove 


È UR COON e i 
SES ERS i the 22 case) fÉ.non payment of ren 





to pay 
o T ei * ant.m 


R.-S: -Bachawat, J. ` 





seek out the landlord to make the pafment. 
dotadhar{ Lal v Shamsul Bari. (1) Fakir Lal Goswami v: W. C: Bonnerji- t 
om e referred to. 








f "Where, thereforé, ,& 
e and partly in Pakistan, 


is partly situated in West Dinaj 
vil'Court in West Dinájpur is competent 


respect of the tenure, 


Mas Quiere: (1) Whether sub-section (1) of Section .144 of ida Bengal 
m Tenancy Act restricts the meaning of ox 
PUE , cause of action,’ 


32}: Whether the expression ‘tenure M os used EN the. ` 


PA eu E C. X sub-sestion means the entire tenure or holding, `, 
$e ER ult for-arrears of rent. 


"m 


The material facts will appear from the Judgment. ' . 


t and no particular plac &yrgent ‘is- specificd, the:ten- EN 
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à PE Jitendra Kumar’ Sen Gupta, Pramatha Kumar Chakravorty and - 


CEA. Anil Kumar Mukherjee; for the Appellant. =s 17. 


Mukherjee, for the Respondents. — . 2 





f R. S. Bachawat, 3s :— This Appeal arises out of a sult 
for- ‘rent instituted by the. appellant . landlord; against the 
Wo respondent- tenant In--respect of .2 wenwrc. ht ppellant 


o Ranéhanan"-Pal;Pabitra -Küniar Boss -and- Soumendra Nath 


roe 


landlord Is alimited company. canrylng. on*business at Hili In — 


cae ` West Dinajpur. The tenure Is of land -partly-in West«Dinaj- 
tors pur and E In Pakistan. The sult was not contested on 






Dec the merits n appeal from the decree the leafgd Addi- 
tional District- Judge field. har the, trial | Court, had .no 
á a ee TE a EM 
7i (y+ (-1012 Ji-16-0: T; X682 a bag 
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U* owl *' _sarayecount O e. "4 Ji. 
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M NER Y acdc o QE the Civil 
decree of the trial; Cpurtand dismi the suit. 1955 
- .. 2 MER : tl 

ANC. The-North. Bengal fae 


' -" Mr..Sen ‘Gupta, - ANS on behalf. of" the ‘appellant, Brothera Zerind 
stated that.the appellan "conteht to obtain a decree for ? Cota ° 

71 . ac P 

"e moneyIn respect: Sfarréar ‘rent and that. the "appellans di y 

7 Df press for a -decree- far. r n the technical.sense urMler Burendré Nath Das. 
ore "Ie and XIV of che | » Pengal:Tenancy Act. : 









` ofrent. of astenure "governed : by,the® . Was \ Vale Pd on 
*tp-be “determined with: reference to* Mer 6n 

of Civil. Procedure read with sectlo 
. Tenancy Act. l 


PERY 


resides or.. «carries on iness: or person: Ay works for - p: 
or where: ‘the cause of actlon wholly orir, art arises. 


reads as'follows : ` “The cause'of actlon ll suit$ between, 

landlord and tenant as such shall, for thy, poses of the’ Code. 

of Civil Procedure, 1908, be deemed! tave arisen "within, 

the-local limits of the Jurisdiction to: ho iin a suit for the 

possession of the tenure or holding in connection . with which 

the suit'Is brought and no sult between landlord and tenant as m 
such shall be Instituted. In any court other than a court within l 
the docal jurisdiction ®of which the lands of the tenure or. 

» holding. as the case may be, are wholly or partly situated." 


‘Sib: Section (1) of Section 144 of th/ du ir] 


^ iow? . - ' ° 
j <In this case- part. of thet tenure Is situated In West Dinajpur- : 
*Tha sult, therefore, Is. not. barred by thesecond part of Sube — . ` 
` Section (1) of Section 144 of the Bengal Tenancy Ach 


The eain would have, therefore, ai to. try ` 
the. suit, If either (a) the defendant resides-or carrie f 
orp sonally works for gain In West Dinajpy 


. of action arose there wholly or In part. 
so o 
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In Panchonen Banerges v. Bhupendra moa Chow- 
dhury (1) S.R. Das Guptl and Mallick Jl, deckdei- that there 
be!ng no scope for the application of the, bar “Imposed by the 
second part of Sub-Sectlon MS Pd 144 of the Bengal 
Tenancy Act the trial Court had Jürisgfctian to „tty a sult for. 
d respect of a tenure ee in India and partly in’ 
Pakgtanesbecause the defendanesgesided within! the local lime 


of Its Jurisdiction. In this ease, however, the defendant does not 
reside within the Jurisdiction of the trial Court. ° ° 
` i . A a e 


1 








*The question , 
action ; 
whò 


In this EN we shall assume In favour of the appellant 
that-Sub-section D T Section 144 of the Bepgil' „Tenancy Ace 


Section (|) of Section 144 means the entire tenure or 
holding and that no Civil Court in West Dinajpur has Jurisdic- 
tion to try a sult for possession of the tenure In question and 
that therefore. the cause of action cannot be deemed to arise In 


West Dinajpur. 
>e 


Mr. Sen Gupta on behalf of the appellant on the other 
hand contends that the expression “tenure or holding” 1f the 
sub-section means the “tenur& or holding" so far as the 
land of the tenure of holding is gltyated fm, in West 


Dinajpur and par.ly In Pakistan,a civil court In West Dinajpur . 


is competnt to try a sult’ for Its possession so far as Its land Is 
situated In West Dinajpur and has therefore Jurisdiqtion to try 
a sult for possession of the tenure as contemplatad by thé Sut. 


. Section. If Mr. Sengüpta's contention Is accepted clearly the 


n court has adicion We do not think It = to 


(1) Em FS ee am dues ui 


remalns whether. the cause of ~ 
È jurisdictién of the trial court élther, e 


. 
=. 


lí ~ e 
y 8 ba 
B ` e. 
D] M M . * 
19591 a — ies i GH COURT. \ , ^ 13 
* decide Cris whether tha c Lynsion,e of Mr. Senn Civil 
à is corrects e °F : ; * 1955 
dT RC Jj | 1956 


` 
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„civil court in lÅdia has juris 


" for the application of the first ` part 9 



























; , The North Bengfil @ns 
the appellant succeeds Brothers Zemindery 
ted. ,On the assump- ^ © Lid 
rect It follows that.no v. 

a suit SA a i Surendra Aata Oas 
ce'where the cause of 
there Issuċh a place R. 5. Bachawat, J. 
ere though In fact it ` 
ct there is nó scope 
Sub-Segtion ‘and 


We are | clearly. of thg opinion tha 
even If.the contention: va Pal is ácc 
tlom that the c&ntention "We Mr. Pal Is 







of the tenure and that there Ign 
action’ may be deemed to have arisen. 
the ,causà"of action fs deemetf'to a 
has arisen: elsewhere. If there Is no “st 


the place where the cause of action aro 
with reference to the general law. 


* 
. 


The cause. of actlon, in ‘this case, 


| Section 54 of the Phpgal ‘Tenancy A or the time 


and place for payment of the rent. Sub- 
of the Bengal T. Act gives an option t 
‘rent elther at the landlord’s village o 
place appointed in that behalf by the la 
. Money order. It Is the case of neither party that the optio 
given by this Sub-Section was exercised. There was an express 
‘covenant to pay but there Is no evidence to show that the 
covenant provided, for any specified place for payment. No . \ 
custom fang the place of payment Is elther pleaded or proved. 
_In these circuffistances, in our opinion, the place for. payment 
must be fixed at Hilly in West Dinajpur where the plaintiff 
carrles on business by application of the general rule that the ' 
debtor mea his creditor. . : : 


. s d x te 


4 


s the: case eb Jatadhari Lal -V- Shamsul Bari (1) Sir 
Ashutojh ` Mockerjee, J. observed: “It is well settled that 
‘where these is a covenant to pay rent, as inthis case, and 
no particular place of. payment is specified, the tenant must 


à see out the landlord In order to a parmani 


> e. 


ye 


i ( 1011 ) 16 O. L. J, 552 at p. 654. ý 
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in the case of in Lal Goswami -V- W. onnerji (1) e 
dealing with a case go 


ye by Segtion 54 gf the Bengal 
Tenancy Act Hill, J. yobs ved thus :. dat whate place Is 

the rent to be pald ? We think-that unger such clrcumstancés, 
and when there Is' 
must go to his Tandlo 
: due, Zandethis being 
make a tender of thi 
residence, when no d 



















ent to the plaintiff at his place of 
it would have been accepted; * 

© =o e 

were’ made by : Roberts, J. in a case 
Act, in the matter of Maung Pyre «2). 


erefore, Is that even If the contentlon 

of Mr. Pa the respondent Is accepted the trial 

court clea tion, to try the suit. £c 
` e 


i 


, 
. 


ed and the decree of the Additional 
e andthe decref of the Subordinate 
e appellant is entitled to^ the costs of 
ourts below throughout. 


e at the decree will operate only as a money 
ecree and not as a rent decree. : z 


$ > 
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Mallick, J;[— — ^ 


céntrol'Mg agreement the tenant ji^ 
and pay rent té him as It falls 
it peg to the defendant toy Lt 
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l, agree. " —— 07 T Appeal allowed 
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7 Sof the dn Mopricht scheme at thf cost, of the petitioner Q7 Civil 
i -and to give the petitioner - the dd pértunity ‘to make repre- , ps 
sentation agafist the: scheme" as ntemplated by Rule 5 of —— 


| the- West Bengal Land Development and planning ‘Rules, there Sri Ghanashyam"MRra 
: will be no ofder on thl 'apBWitions This Rule Bs disposed of a PU. x 
- je. in the above id Im no order as to, costt.’ "a verdi ; Pate of Wost Bengal 









. Thereafter on the ibn Becetiber 1952 the be . HK. Bose, le 
a Were asked hy the office of the, Collector of Burdwan ‘to apply . 
"for a copy" of. the: scheme direct to' the Deputy Rehabilitation 2 
‘Commissioner within à fortnight from that date. ‘The peti- 
» | tloners duly applied for such copy f e *Deputy : Rehabilita- 
: * tion Commissioner- but by a` Memora : e [5th 
January - 1953 ' the *office of ‘the, Rehabilitation - Commissioner 
.*'g Informed ' the petitioners that the Development. scheme of 
,* Hanspukur "Kuledah ` was under: preparation’ and as soon as it ` 
x ‘was preparet It would be forwarded to the Collector, Burdwan, dien 
— and the petitioners mAht then approach the Collector for copy. 


E of. tlie development: scheme. -On „the ISth | June 1953 the, 
X2 petitioners received by registered , post à copy ie lay 
plan of an horticultural scheme in respect of mouzas Hansf 


E and ,Kuledah a provisional’ estimate: and „a detalled scheme 
which. are set out In annexuré E to the petition. Thereupon 
` the petitioners’ lawyer made a representation, to thé- Land 
Acquisition Collector: pointing out that’ the documents which 

_ (Were: being supplied to the petitioners could not be regarded 
as development scheme as contemplated under .the West 
Bengal Land „Development: and Planning Act and the. Rules 
_mage thereunder ang it was further. pointed out that @ true 

: development scheme must. CD ‘particulars -of items which ; 

n „are, specified in Clauses (a), ( ), ()and (d) of ‘sub rule (3)of .. s 

. 


a 


. rule 5 ofthe West. Beffgal n Development ‘and Planning . 
Rules and-the said representation also asked for postponement , 
of the local enquiry which had been fixed on the 27th June, 1953. s 
; On: the Mth June, 1953 the Land Acquisition , Collgctor’s office, 
‘Informed ahg petitioners’ lawyer that the: enquiry which had been LE 
' fixed for the 27th june | 1953 had been.: postponed. Thereafter:  . 
' sonf correspondence passed between the petitioners and their ~ o 
lawyer. on the one hand.and the Land Acquisition Collector’s 5 l 


Js 
e e 
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LEE pi caLogmr, A LAW JOURNAL Lt uus de ume ct] 
*. | EE office, Burdwan on the other; Inwhich the "n maintal?’ sí 
i 1857... . ^ ned that the AUS of which a copy, shad ‘been. |. 
. and pe 3 
| s ani e supplie ; 
"Bri Qhanàshyain Mi 'supplied to the petitione was not a development scheme as 
M LX dt did" not contain: all the’ perti required by the Act or e "s. 


n the ` Rules but the Land Aequis 


= other ehand maintained that the. 5 







jollector's dce on the ' RN 
me hae been pregared * 


H. K. Bose,’ J.’ , accorfirig to the Act and R Ultimately, the petitioner& "n 

WES TAA ^ 'movéd this Court tinder. Article 226,8 the Constitution apie 

TA Meg: PE obtalried the pee Rule. g a AB NP E Pe 
id DE - ^" e£. ' i0 6x 


. M ~ Besides: the " exu "n the Retition and the counter gaff. M "i 
CMM dM. davit. a relfied . ofa document containing the particulars’ Tow 
EON N pip -a BY Government Departmént Initiating the *deve- E 
f i lopment scheme, ' to the’ Secretary Land Planning Committee, : e5 
E dE a “Government of West ‘Bengal, together” with a* map has been @ 
a E j produced before the. Court at the time of the hearing... The“ l 
A i a original of this:document whith forms på of the file maintal- . pets 
"rg . `, ned by the Government was also produced at the hearing. The > 
P dr D. Cep y ánd.the map have been marked as.H. c. Exts, b. 
RR. Cu ‘and’ kept oi on the record... | p -— 


Me utn - "e ^ 2 


n 


a Mr. “Dutt, tthe, learnée Advocate for die: petitioners “has f 
, argued that the so-called development scheme a copy, of which .: 
. has ‘been „supplied _ to the petitioners, is--not a devblópment - 
scheme as is contemplated’ by the provisions of the West Bengal , 

| Land Development and Planning Act and the Bues framed : 


7 thereunder and furthermore the scheme: that hasbeen’ prepared , 


4 my , * is'notfor a public, purpose as ‘contemplated by, ‘section. Z War. "E 
es > the West Bengal Land Development and Planning Act. Mr. Dutt.. e 
et is s ui ^ has. drawn the. attention of ‘the court: to-sectionag b) of the. U d 
oe Act which defines a ‘development scheme af follows. © p 


i i 
, zu i ^ e 
4 - paa . E 


P Br a 1 E _. “Development scheme" “means ' a sthemi. for the: develop- . 
: ment t of: land fer ay public | pUIpose : EC e 
boy lege? es rcm RNC. | 

| . ‘The attention: Rt. ‘Court, has also ` been drawn - te he 
E (C os definition of Public. purpose as deo in section 2 (d) of. the Act ' 
TE. Per M ‘which Is as follows : ie = Pogi Pol uet Pads 


- 
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£V. “Public Purpose" Includes - PIE : 


e- 
V 
M 


LP e e * ; ’ f TA 
- (I) ‘the fettlerfent of immigrhts who have migrated Into 


T 


the State-of West Bengal on account of circumstances beyond BH 


` thelrcoritfol, — . MES © ae Cite. a P 
M e " . - ‘ a : e. . ° 
^ «Hl the adr model villages and erred 
' s s 
" : 


P tural colonies, 


e(ili) the creation: of bétter living conditions fa urban and > 


rural areas, and ® . ° . ' . 


N09 'the "Improvement and dé lopment of agriculture, 
forestry, fisheries and industries; E ii Bu 
. , Pit does not include a purpose of the Union” o 


- With’ reference to this definition Mr. Dutt has argued that 
the scheme which has been prepared for. horticultural purpose 
cónnot be consider as.a scheme fora purpose ,specified in 


j 


~ - section 2 (d) of the Act. Mr. Dutt has argued th l- 
tion given in section 2 (d) is'exhaustiye in R cds and » 
other purpose. besides those mentloned in the.sald definition 


` 


| 


can not be regarded as a public purpose. lt Is to be noted 


however „that the definition does not purport to be 'an exhaus- 
tive definition. The word ‘includes has ‘been ‘used in the 
definition -and it has been held that this word is wery'generally 
used in ‘interpretation clauses In-order to enlarge the meaning 
of words orephrases occurring inthe body ofthe statute ; and 
when it is so fed these words or’ phrases must be construed 
as, comprehendingenot only: such things as they signify, accor- 
ding to, their, natural import but also things which the 
Interpretatiop clause declares that they shall include Dilworth 
v. The Cofimissioner of Sfamps (1). Same interpretation of the 


e , term has been adopted by' the Judicial Committee in the 


Case reported,In The King v. The B. C. FIR -zand Cedar Lumber 
Co. Ltd* (2). and -also in Fateh Chand v. ARumuddin (3). 
It is thus ‘clear that: the definition given In section 2(d) 


r e , t . 
7 — (0)'-(1899) A. O^ 99 at 105100. I 
(2) (1932) A. I, R, P. C. 121 at 124: 
Š (3) . (1942) 47 0- WI N, 52 at 55, ` 
Ao x) * * ld 
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HK. Bose"). 


(a) t t 8Qhorticuiturist famili 
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9 A Ce i Ms e., fog t 
_ cannot -be construed as ani exhaustive, prom apart 


from, that from the oy copy of the document (H. C. Ext. 
A) it,appears thatthe avoWed purpose for which" the. scheme 


was, being framed was for' the settlemqnt of immigrants whto 


had migrated from East Berfgal Whe, State of West Bengal 
(see Itém-3 of M. C. Ext. A) ; and Ito appears" from Item 7 






by the scheme. So the real object of the Scheme was to provide. 


for settlement of. refugee families ‘who had come over-to Wêst e 


Bengal from East. Bengal &nde it wase intended that these 


familiese should pursue t > dccupation of horticulture. There 
is thus no .room for t'that the purpose for which acqufsi- 
tion ` was mee nd for ^ which the development scheme, was 


` prepared was the -settelment_ of Immigrants who had migrated 
- from East Bengal. It may be that the scheme prepared was 


an ‘horticultuual scheme because such refugee families wanted 
to adopt horticulture as their occupation but It Is quite ‘clear 
that the. scheme was prepared in order 6 give effect to the 


C S in section 248) (l.oftheAct. | ' | -' 
` M8 next polnt that was argued, by Mr. Dutt was that the’. 


scheme did:not contain all the particulafs which was prescri- - 


bed in the various ‘clauses of sub rule (3) of rule 5 of the West 
Bengal Land Developmerit and Planning Rules. But it is clear 
from the counter affidavit, which has-been filed tn this proceed 

ing and the. coples of the Various documents which together 

constitute the development 'scheme that, whateves particulars 
are necessary for the purpose of an horticulturá scheme are 
there to be found in one or other of these edocuments and ae 
it was not necessary.to set out albthe dE which are 
mentioned in the different clauses of sub- rule (3) af rule 5 for * 
the purpose of full-fledged horticultural aa the "Same has 
not been done. Only those particulars which are relevant to’ 
or -mateflal for the purpose, of an horticultural scheme have’ 
been set out fn one or other of these documents. It ‘cannot 
therefore be sald that the scheme as prepared suffers ftom the 
defects which are complained of on behalf of the Perrone 


` 


' The last point that has been argued by' Mr. Dutt Is that 


the so- -called development scheme was pee ‘prepared by the, e 


` 


ere jntendedito be settled ` 


^w 


à 


1959 1 po NM "mon COURT - - 

. S ; "d 
«Land Plan! Committee which isthe PAA A Authorlty 
"according to the Rules framed: undef jhe. Act. lt appears from 
the facts ‘Stated in paragraph 12 of phe affidavit of Sri Sibeswar 
Des Gupta,. the Additional Land Acquisition Officer, as also 


-from paragraph 7-of thé caypter affidavit affirmed. by,one Abani 


Ą e Kanta Pange wha, is the Deputy Direçtor Jn charge of 5 
acquisition under the op gsite party no. 3 that tfie scheme 
' was originally initiated by’ e Relief and. Rehabilif&tlorbDirec- , 


tosate and Jt was submltted by the Deputy Rellef and Rehabili- 
tation Commissioner to the Secrefary. Land Planning Committee 
on 23rd October 1951 and on nd, November 1951. . The Land 
Planning Committee mąde tns follaytog decision: - ° 
‘=~ 
. “The following. scheme submitted by the “Relief ‘and Reha- 
bilitatlon Commissioner for rehabilitation. of displaced persons 


-was taken into consideration - Hanspukur Kuledah scheme P. S. 


Kalna district" Burdwan (area 35.52 acres) As- regards the 
scheme It.was decided that a notification under section 4 of the 
Land Development and Planning Act should be issued In respect 
of the area covered by the scheme and the jar igit RBegbl- 
litation Commissloner authorised to undertake tfie schemg¢ and 
submit detailed scheme and lay out plan as early as possible. 
It was decided that the Collector concerned’ should be 
requested to submit a report under rule 5(2) of the Land 
Development and Planning Rules, a draft declaration under 
section 6 of the kand Development and Planning Act, a draft 
. cancellation notification, if. necessary and an estimate of cost of 


acquisitfon. fe ‘ 


- 4 n -a D e - - 7 a ~ 
= The Committee also decided that the scheme should be 
horticultural one, every fa mily getting 25 Kattahs of land Instead 
of onesbiffia." . e E 

It appears further from paragraph |2 of the counter affida- 
vit qffirmed' by Sri Sibeswar Das Gupta that thereafter a 


i notification under section 4 of the sald Act wás ‘published and 


a scheme was prepared by the Relief and Rehabilitation Depart- 
ent. Some of the correspondence to which reference has 
already been made In an- earlier part of this judgment show 
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*  — Gv when the scheme was actually prepared. lt«does t however, 
ug appear from the affidavits, dr from the records which have been M 
aw produced at the tlme ofqthe hearing, that thé Lati Planning 


Sri,Gkanashyam Mısra Committee had approved of or sanctloned the scheme aftes it 
M was prepared by the Relief an eflabilitation Department. 
Beale o6; Wost, BORB Sectlon 5 of aid read th S ) (a) djrects P. pres- e *. 
cribing authority, that is, eae Planning Committee, to — » 
sd: tfe development sche buty as there, Is nothing to” 
- show that the Land Planning Committee’ had applied Its ming to 
or considered the scheme „actually prepared by the Relief and * 
. Rehabilitation Department and it does not also appear that the 
Land Planning Committee, has adopted this scheme prepareg by 
the Rellef and Behaliftation Department as thelr own scheme, * 
It cannot be said that a development scheme in the strict sense 
-of the term and as: contemplated by the West Bengal Land 4 
Development and ‘Planning Act and Rules.has been prepared. e 
So although the development scheme does "not* suffer from 
various defects which has been complalneg,of on behalf of the ^ * 
- petitloners the scheme prepared ?nd produced before the 
rt fine be regarded as development Scheme: being not 
prepared peor prescribed authority. 





~“ 


H. K. Bose, J. 


In the result, this Rule is made absolute. 


It will be open to the opposite parties to have the scheme 
prepared by the Relief and Rehabilitation Department approved 
by the Land Planning Committee and to supply the petitioners 
with a copy óf the scheme so approved at the cost, of the petl- 
tloners in order to enable the petitioners to make Tepresenta- 
tions as contemplated by Rules 5(2) of the West Bengal Land 
Development and Planning Rules. | l 


° There will be no order as to costs. ~ l 
* e Dee ae . 


Rule made absolute 
R. N.C. ° . 
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Repairs amounting to Nuilding or rebuilding—The West Bengal Rent 
Cofftrol (Tentporary Provisions) Act, 1950 . (West Bengal Act XYII of 1950). 
—Section 38, sub-section (3) —Changg in-the West Bengal Premises Tenancy 
Act, 1956 (West Bengal Act XII of 1956)-—Section 34, Agreement by land- 
lord to make neccssary repairs—Provisos f° Section 34, sub-section (2)— 
scope of— Costs of repairs — to what extent payablegpy landlord. 


, Under Section 88 of the West Bengal Rent Control Act, 1950, the 
Controller could not give a direction in the making of repaira which 
would have the effect of requiring , very substantial reconstruction, 

Messrs Sborajmull Nagarmull v. MSE Indian National Drug Co., Ltd. (1) 
referred to. ` 

Bub-Seotion (8) of section 38 of the said Act aaa posi substan- 
tially altered in section 34 of the West Bengal Tre ed? Tendagy 
Act, 1956. a oe 


“Moreover, where, as in the present case, there was an agreement 


under which the landlord undertook to effect the necessary repairs 
required to make, the building habitable, 


Held—that, it was within the competence of the Controller to 
direct extensive repairs with regard to the roof going to the extent 
of rebuilding the roof to a certain extent, or'allow the tenant to 


effeot the pp pairs if the landlord failed-to effect the repairs satisfactorily. 
eo 


Proviso (1) to gub-section (2) of section 84 of the West Bengal 
Promises Tenancy Act, 1956 means that the total amount which 
may be allowed to be spent®in any year by the tenant under the 
, Controller's Larder ` on repairs or maintenance of water supply and 
"Other services ‘and retovered from the landlord must not exceed the 
-amount of half the year’s rent. The proviso does not mean that 
any large amount may be spent with the permission of the Contro- 
ller and, recoverd in instalments spread over several yeara, at the 
rate df half year's rentin each year. This is farisea by the 


second Proviso. è f 


Ø 0. *Oivil Revision No. 3147 of E 


(1) (1955) 59 C. W.N. 1023. 
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Civil Under sub-section (2) vi section 34 ofthe ga Act the, 
1959" Controller can permit the tenant to spend at one time or sn the ‘ 
-— course of one year only mount not’excepding Galf*fhe year’s 
Sudhir Ranjan De rent; and an amount in excess of half the yegr’s rent càn be speci- 
vy fied ın his order only when the tenant egrees to bear the excess 


Taraprésad Chatterjee amount himself; and in any fase, iMrespect of repair? executed at 
one tifiesor in the course of one year only the ayotnt of half the e *. 


yearp rent, can be recovered from tig Teadlicte. d * . 
e. ` E 


eS. K. Sen, J. 3 
Application under Section 34,of T West Bengal Pregises 
Tenancy Act, 1956. F T 


, The materiab facts wilf appear from the judgment :— 
ui ° 


Arun, Kisefe Das Gupta for the Petitloner. ^ 
Asutosh Ganguly for the opposite party. . 
y . L 
The Judgment of the Court was as follows m "E 
S. K. Sen, J. This revisional application arfses from an , 
< order of the Rent Controller, Calcutta, ander section 34 of the pi. 
West Bengal Premises Act, 1956. The petitioner Sudhir Ranjan 
Se is the dwner of the premises bearing No. 17, Ganga Prosad 
Mu®herjee Road. The premises tas also been described as 
bearing no 17A, Ganga Prosad Mukherjee Road. There is, 
however, no dispute now after the disposal of second Appeal 
No. 91 of 1957 about the identity of the premises. The premises 
was held as a tenant by the opposite party Taraprosad Chatterjee 
under the previous owner Mr. B. C. Sen and the present peti- 
tloner Sudhir Ranjan De has purchased the house in question 
from Mr. B. C. Sen and has therefore become tte landlord ofthe 
opposite party. The tenant opposite party filed an application 
before the Controller ‘under sgctlon 34 of the West Bengal 
Premises Tenancy Act on. the lOth April, f956 praying to the 
Controller to call upon the landlord*to*effect ceftdm necessary 
repairs, and in the event of'th& landlord not executing the, 
repairs within a reasonable time, to grant permission to the 
tenant opposite party to effect repairs :himself and to realise 
the cost out of the rent payable to the landlord, * The landlord 
appeard before the Rent Controller and thè Rent’ Controller 
deputed an Inspedfor to inspect the premises and to repert on 
D) the items of repairs necessary and he also heard both parties. 


january, 8 
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On the 28th May 1986 the landlord stated before the Controller 
hat he was willing to carry out the repalrs. He was there- 
fore allowed time Aul 28. 6. 56 to cémplete the repairs 
On the 28th June 1956 a petigion was filed by the landlord 
that unless the terfant vacated thew premises it would not’ be 
pessfble to effect thé gepars of the roof. The Gontroller 
however, quite rightly pointed | out.that under section 24 of 
‘tthe Acc he could not direct tht, tenanc to vacate the premises, 
but he alldwed further time until 21% 7. 56 to ‘the landlord to 
complete the repairs of the woof. Om the 28th August, 1956 
the partles appeared and the landlord eclaimed that he had 
effected tfe repairs but the tenant stated that "the roof had 
not been properly repaired and the Inspector was directed to 
go again to the premises and submit a report. In view of 
the Inspector's report the learned Controller held that repairs 
to the roof were not complete and he thereupon took evidence 
arto the amount of cost that might be required to complete 
- repairs satisfactorily and he then passed an order on the 


13th September, 1956, In which he specified the sum, of . 


Rs. 797/8/— would be required to carry out the repairs and he 
directed the tenant to effect the repairs himself at a cost” 
not exceedIng the amount specified In the order and to recover 
the amount In two yearly instalments of Rs. 398/12|-' out of 
two years rent, 


Against that decision the landlord preferred an appeal 
before the DistricteJudge which was heard by Sri M, K. Roy, 
Subordinate Judge, Aflpore. There was also a cross objection 
by the tenant that the ambunt specified By thé Controller was 
«too low and that a higher amount should have been specified 
py him as the amoynt which might be spent on effectihg the 

, necessary repáfrs. The lfarhed Subordinate Judge, however, 
dimissed the appeal as well as cro$s appeal and confirmed the 
order of the Controller passed under sectlon 34 of the Tenancy 
Act. Accordngly, the landlord has preferred thee present 
revisional appHtation, | 

Mr. @fun Kishore Das Gupta appearing fer the landlord 

` petitioner has urged two points. The first polnt urged by 

@e 
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him i$ that the repalr to the roof as «was ggdered by the 
Controller did not come within the category of. ordinary 
repairs to keep the bullding wind-an@ water t&ht* ‘but amount- 
ed to partial building or rebuilding and that it was *not within 
the competence of the Gontrallér *to order such repairs to 


be effected ompermit the tenant to effect gych rapaire: at he * 


owg cost and recover the money but of rent, " 


The Second point urged by | Mr Sic Gupta is that jn any 
case an Amount In excess of the amount of half the rent fêr- 
one ye»r could not be recovered from the landlord under the 


provisions of section 34 pf the Act. , : y 


-. ` 
In support of his first contention Mr. Das Gupta hag referr- 
ed to a decision of Rama Prosad Mookerjee, J. in Messrs. 


Ltd. That Was a Càse under the corresponding X section 


* 
Soorajmull Nagarmun vs. Messrs. Indian Natlonal Drug Co. 5 


of the Rent Control Act, 1950 being section 38 of the, 
Act. Mookerjee,]. held that under section 38 of the Rent =” 


.Gontrel Act, the Controller could not give a direction" which 


would have the effect of requiring very substantial reconstruc- 
tion ; that if the roof of the premises was leaking the landlord 
might be called upon to stop the leak and that tóuld be done 
by having a special coating over the roof or by some other 
means ; but if there was any portion of the roof which was 
likely to collapse the matter might be reported to the 
Corporation of Calcutta for taking necessary action, but It 
would be outside the scope of section 38 of wane Rent Control 
Act and bevond the competence of the Rent Controller to 
order the landlord to effect such repairs or permit the fenant 
to effect such repairs at the cost®of the lamdlord. It must be 


pointed out, however, that the wowdIng of sd&iag 38 of the ? 


West Bengal Premises Rent Control Act 1950 and that of 


section 34 of the West Bengal Premises Tenancy Act are 


not precisely similar. Sub-section (3) in partlaular on the 

Interpretation of which Rama Prosad Mookerjee, J* based his 

decision has been substantially altered inthe naw Act. More- 

over, In the case Before Rama Prosad Mookerjee, J. there was 
(1986) 89 C.W.N. 1023 l 
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no evase of any "agreement between the parties by which 
the landlord took the responsibility for effecting. repairs. In 
the preseng case, stich cont .was proved between the? 
gartles by the correspondence which had been exchanged 
between ghe original 8wmer Mr, B. C. Sen-and .the present 
tenant. -oppesite party. It must be. held éhat the, landlord , 
urfdertook to effect necessary repairs. whenever required to 
make the house hakftable In the present case thé tenant 
opposite party prove: that the Corporation of calcutta had 
Issued a notice undep Rule 5 (1) of Schedule I7 of the Calcutta 
Municipal Act on the occupler qf the premises on the 27th 
February 1956, by which the oacupier? ‘and presumably the 


` owner also, had been directed to repalr*the byilding’In question 


by'changing the damaged T-iron Burghas or beams and by. 
repairing the cracks in the walls and arches, and.by half terr- į 
acing the roof as the same were lying In a dangerous condition; 

‘It Is true that these repairs are extensive repairs and going 

to the extentof rebullding the roof to a certain extent, but if 

the roof has become so dangerous as to be likely to sag In, It 

Is necessary to effect proper repairs to the roof ‘even ta the 

extent of rebuilding In order to make the building habitable; 

„and since.the landlord by the terms of the tenancy undertook 

to effect the necessary repairs required to make the building 

habitable, | agree with the courts below In holding that It was 

within the competence of the Controller to direct such repairs 

to be effected or allow the tenant to effect the repairs under 

the prgyisions of Section 34 of the West Bengal Premises Ten- 

ancy Act 1958 if the landlord falled or omitted to. effect the 

erepairs satisfactosily. 


Next | turn,to the secend point. This question involves the 


“Interpretasson of sub-section (2) of section 34 and particularly - 
the two.provisos.to the sub-section. The. first proviso Isas follows : ? 


“Provided that the amount so deducted or recoverable In 


any year shall not exceed one-half of the rent payable by the 


tenantefof that year". 


Printa facles, this means that the total amount which may be 


flowed to bespent In any year by the ten®nt under the Controller's 


Budhir RanfareDe 
v. 
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order on repairs or maintenance of water supply .and other 
services and recovered from the landlord must not exceed the 
amount of half the year's rentą The proviso does n&t mèan, that 
any large amount may be spent. with the premlsslon-of the 
Controller and recovered in, Instalmenfs spread over several 
years, at the rate qf the half the year's rent in each year. This 
Is eana g by the second proviso which runs as follows - °¢ 
- $$ i 
“Provided further [hat if any refflrs or measures not 
covered by the said amount are necessary in the “opinion of 
the Controller, and the tenant® agrees "to bear the excess 
cost hintself, the Cantroller may permit the tenant to make 
such repalrs or take sugh measures". 


. 

Thus, the Controller may permit an amount In excess of 
half the year's rent to be spent on repairs or maintenance of 
services only If the tenant agrees to bear the excess cost. 
If the total amount spent were recoverable In Instalments 
spread over several years, the question of the tenant agreeing 
to bear the excess himself would notarise Mr. Ashutosh 
Ganguly appearing for the opposite party has suggested that 
the second or further proviso is proviso to the main clause of 
sub. sectlon (2) of section 34 under which ‘the Controller. 
may...by an order In writing permit the tenant to make such 
repairs or take such measures at such cost as may be specified 


‘in the order” and the tenant may ‘‘deduct the cost thereof 


which shall in no case exceed the amount so specified from 
the rent......". Mr. Ganguly has urged that the words 
“the sald amount" in the further or second proviso refers 


e 
to the amount so specified “In the main clause, that if, 


' the amount fixed by the Controlle? in his osder permitting 


repairs to the tenant, and that the wardg do no® mean the 
amount equal to one half of a “year’s” rent referred to In the 
first proviso. But according to rules of construction, the words 
“the sald amount” must refer to the amount’ mentloned next 
before the: words, and therefore the correct Interpretation 


of the words *'the sald amount" would seem te be the amo- 


“unt .. .....not exceeding one half of the rent for that year” 


“which i& mentioned im the first proviso which occurs 
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immediately*before the words “the said” amount in the second, 
proviso *Toshald that 4'the said arpount"' In the second proviso 
Means .the amount of cost specified by the Controller in his 


order would be to make he proviso meaningless. If the tenant 


chooses to spend an dmount in excess of the amount Specified 
byethe ControMen In his ogder, he does so on his owh F'esponsi- 


billty, and in view of the tegms of the main clause m subsection, 


(2) he cannot recover Hom the landlord,the amount spent by him 
in excess of the amount specified In the ‘Controtler’s order. 
If the tenant chooses to incur any excess expenditure in such 
cigcumstances, he does snot require the permission of the Con- 
troller. Accordingly, the provision thas the tenant must agree 
to bear the excess cost himself would be superfluous. Further, 
under the main clause the Controller after due enquiries may fix 
the amount which he considers necessary for effecting the re- 
quired repairs'or taking the required measures. So the question 
of permitting the tenant to spend ‘an amount in excess of that 
amount cannot arise. These considerations show that the 
interpretation suggested by Mr. Gaiguly cannot Be correct. 
Taking the words “the sald amount’’ to mean “the amount not 
exceeding half the rent for the year", which is mentioned’ in 
the first proviso, the second proviso means that when the Con- 
troller himself finds that an amount greater than the amount 
of half the year's rent is necessary for effecting the required 


repalrs or taking the required measures, he cannot specify the | 


greater amount in his order unless the tenant agrees to bear 
the exc&s ower the amount of half the year’s rent himself. This 
interpretation makes the second or further proviso both logical 
‘and necessary. I, therefore, hold that under section 34(2) of the 
West Bengal Premises Terfancy Act the Controller can permit 


‘the temarf® to spende at one time or In the course of one year 


only an amount not exceeding half the year's rent; and an 
amount In excess of half the year’s rent can be speclfied in his 
ordes only when the tenant agrees to bear the excess amount 


-himSelf : eand In any case, in respect of repairs “executed at one 


time or jn the course of one year only the amount of half the 
years rent can be recovered from the landlord. In the present 


o 
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Civil ‘case, the rate of rent Is Rs. 68/13/- and half the years rent is 
040 " Rs. 412/14/-. Accordingly, only that amount can gbe erecovered 
ww from the landlord for effecting the repairs, which Were done 


Sfidhir Ranjan Do under the order of the Controller upder consideration. This 
E P E Rule is therefore made absolute in part tó the extent mentioned 
` aforesafti.* The order of the Controller is uphe with the modi- 
MD fication tha® only Rs. 412/14/- shall be recoverable by the tenant“ 
6. K. Sen, J. " opposite party out of the rent payable bf*him for having effected 
the repairs which he did under the order of the’ Controller * 
dated 13. 9. 56. ; 2: 


. 
Irt che circumstances, no order Is made as to costs. 
e 
e e 


Rule made absolute in fart 


CIVIL REVISION : 


s Before Mr. Justice D. N. Sinha. 


nw E SIVAPADA ROY & ORS. 
Dec., 1 Vs. 


THE ACCOUNTANT GENERAL, W. B. & ORS.* 


A writ in. the nature of mandamus and certiorari whether can be eissued 
in matters of promotion of employees in Subordinate Accounts Service—Art. 
148 (1) and (5) of constitution of ‘India—The Civil Services «Clgssification, 
Control and Appeal ) Rules 44 and 45 —how far contain ffr promotion— 1n 
the absence of statutory rules no Court can grant relief eso long as matters of 


promotion are dealt with in a bonaflde manner and not arbitrarily. 
e. 


2^ There is no legal foundation in asking for relief in l mat of promo- 

e tion of employees m Subordinate Accounts Sdtvi& of Indian udit and 

WEF Accountant General’s Office as there is »o rule that have laid down any 
conditions relating to promotions 


The Civil Services (Classification, Control and Appeal) Rules 44 


and 54 and Appendix IX do not contain provisions for momfon of 


the persons mentioned above. . . 
3 e 


: l * Civil Revision Case No. 1654 of 1957, >. N 


oe . be A 
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& m . . 
* Although pewers have been given under the Constitution and Civil 


C. 8. (C. C. A.) Rules to tha President and the Government to frame vm 
rules which, wil? regulate the conditions of service of certain classes 1058 . 9 
of Governfnent employees and also to regulate appointment and dis- 

[PM Sivapada Roy & Ors. 
s charge of suph persons, yet *since ng statutory rules huve been 3 R 
"e. framed which wjll govern their conditions of services the mattgr will-- E 


; a. M : Á The Accountant General. 
be deglt with from fxisting admipistrative practioe. " f ; W.B.& 
r , 


. Thus as the legal posi tio stands, it can be said that no employee 3 n 
m this Department has a right te promotion; nor is there any right D. N. Sinha, J. 
*to control tho Comptroller and the Auditor General as to how he 
should arrange for promotfon of employees and what list he should 
mention for that purpose and what basis or foundation he should 
e prestibe therefor As long &s he does not violate the Constitutional 
: safeguards, there is no limit to his powers and as long as he exercises 
his potvers administratively ın a bonafide manner no Court can 
interfere, 





Even assuming that tho right to promotion was being provided 
^.» forma particular way upto a given point of time and later on, under 
* orders of the Comptroller and Auditor General of India thia has been 
altered; bus what administrative exigencies gave rise to it isa 
matter which need not be mvestigated by Court since there is no 
5 allegation that anything has been done malafide or arbitrarily. Until 
1t can be shown that anything that is required by law or rules having 
the force of law has been violated, there can be no recourse to the 

Court of law under Art 236 of the Constrtution. 


An application under Art. 226 of the Constitution of india. 


The material facts will appear from the judgment :— 


e 
Arun" Kunfer Dutt for the Petitioners. 


Prafulla Kumat Roy and Debi Prosad Pal for the opposite 


: parties. E è 


k The jedgfient of the*Court was as follows :— : 


$ D. N. Sinha, J. In this case there are four petitioners, Dec, | 
all of whom are employed in the Subordinate Accounts Service 
in the Iadian Audit and Accounts Department in the office of 
the Accourmant General of West Bengal. The service history 
-of the petitioners, so far as thelr induction into the services 
are cófhicerned, are to be found in the introductory paragraphs 
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kni of the petition. The petitioners entered servite as apprentices 
N 1958 in the Subordinate Accgunts Servite and’. have * subsequently 
e * VN been confirmed. |t is stated in the petition thát,respopdent 
SERIA Boy € Ors. No. lto this application, the Acc®untant General of West ı 
V. Bengal, makes up a gradation list “ev ar showing the 
The: Aoconntant Geteral, Gnd A the scales, of Mei uar OER E 
W. B. & Ore, polt 
e ° clafs of Men in his establishmeng. It ¢s sald that in the gradatfon 
RSEN list which is relevant for the purse of this application, and 
=D. iN. SInha, de to whith referenee is made In paragraph 18 of the petition, 
senlority has been determined and recorded on the basis of the 
texts and rules framed ynder Article 148(5), 149 and 150 of the 
' Constitution and the Government of India (Audit and Accounts * 
Order) 1936 as adapted by the Indian (Provisional Constitution) 
Order 1947. It is then said that in the gradation list. in the 
office of the Accountant General of the West Bengal, corrected 
upto Ist April, 1954, the petitioners’ nam&s were shown as 
serial Nos. 55 to 58 in the category of temporary and officiating * | 
S. A..S. Accountants. In the gradation list as corrected upto * 
Ast April, 1955, ‘the petitioners’ names were shown as serial 
Nos. 52 to 55 In the category of Senior Permanent S. A. S. : 
Accountants In the office of the Accountant General of. West 
Bengal. Then It Is ‘stated that It clearly transpires from the 
records, particularly the gradation list, the seniority was deter- 
mined in the case of the:petitioners on the basis of the date of 
confirmation as contained in the Government of India’s orders 
of 1943 and 1946. It Is claimed that by some manner this has 
conferred on the petitioners a right of senlosity *according to 
the gradation lists. The Comptroller and Auditor General In 
India is the administrative head of the Indian Audit and Acéounts 
Department. A circular was "issued ‘fram the office of thee 
° Comptroller and Auditor General ig India d'ed 6th January, . * 
1956, purporting to regulate, the seniority ef S. A. S. men 
recruited as apprentices vis-a-vis other S. A. S. Personnel. This 
circular, a copy of which Is annexed to the petition and marked 
$ “K?” (page 60) is in supersession of earlier orders. Apro-forma 
seniority llst has been drawn up according to such instructions. 
$9 The complaint Is that in the proforma seniority list aq, drawn 


I 
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eup, the petitioners have been more adversely placed than 
before. In other.words, other people have gone over the heads 
of the petitiorfers ahd the petitiorfers would get promotion 


l _mfch latter than they might otherwise have expects 


e 
This applisation*has t been made. for a directipn, or order or 
a writ in the nature of Mandamus against the respondénts who 
are three In number, nahely,eche Accountant General of *West 
Bengal, the Deputy Accountant General (Administration) West 


n Bengai and the Comptroller and Auditor General of India, New 


Delhi, requiring them to amend, or rescind the proforma 
Senjority List prepared, and authenticated by the Accóuntant 


* General of West Bengal on the Ist April» 1956, the result of 


whiclf is to withhold the promotion of the petitioners to the 


' next higher grade as Assistant Accountant Officers. It is also 


prayed that such a Writ should issue directing the respondents 
to forbear from “giving effect to the impugned Proforma Senio- 
rity List. Alternatively, it Is prayed that a direction or order 
or Writ may be Issued directing the respondents to exercise 
thelr powers and modify the gradation list according to law 
and. for other reliefs. 


In my opinion, there Is considerable confusion in asking 
for these rellefs, and although | have gone through the plead- 
Ings and listened patiently to the arguments advanced, yet | 
have been unable to see the legal foundation for this application. 
Let us see how the position stands In law. My attention has 


, been drawn fh dhe first Instance to the Civil Services (Classifi- 


cation, Control and Appeal) Rules 44 and 54. Rule 44 confers 
thé power to make rules providing for certain matters men- 
tioned therein, inerespect offthe subordinate services under the 
administrative control pf a Government. The subjects are 
(a) the making of first appointments ; (b) the methods of 
recruitment ; (c) the number and character of posts, and (d) 
conditions of service, pay and allowances and penslons. |t will 
be obs&rved, that there is no specific mention of promotions, 
but | take It that it would he included within |the scope of 
‘conditions of service’. Reference has been made to rule 54 ; 
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but I fall to see what relevancy that has to the facts of the case? 
because it deals with the power of prescribing penalties that 


may be imposed on membèrs òf subordinate services under the i 


administrative control of the Governar. My attention has hext 
been drawn to appendix IX*to the C. S: (G. C. A) Rules, where- 
In by® Notification No. F. 9- 19/30 | Ests. datedethe 27th Fekruary® 
1932, Rules have been framed by tbe Governor General In 
Council under rules 44 and 54 of ‘the @ S. (C. C.A) Rules. lt Is 
described as "Rules to provide fór the making of first appoint- 
ments to subgrdinate s services and forthe discipline and rights 
of appeal of members of tose services.' The rules purport 
only to confine themselves under those headings, and | Would 
not expect such rules to contain provisions for promotion, as 
Indeed upon a closer examination we find that it does not. Mr. 

Dutt, who has cited these rules, ultimately admitted that these | 
rules'have not lald down any conditions relating to _promotions. * 

My attention Is next drawn to Article 148(5) of the Constitu- 
tlon. That provision of law lays down that subject to the 
provisiqns of the Constitution and of any law made by Parlia- 


"ment, the conditions of service of persons serving in the Indian 


Audit and Accounts Department and the administrative powers 
of the Comptroller and Auditor General shall be such as may 
be prescribed by rules, made by the President after consultation 
with the Comptroller and Auditor General. Asa matter of 
fact, so far as | can see, this is the direct fountain head of any 
rules that may „be promulgated with regard to the service of 
persons In the Indian Audit and Accounts ,Depa&rgent. It is 
admitted that no such rules have been framed. My attention 
has next been drawn to certain Standing, Ofders. “These Stand- 
ing Orders are to be found In a compilation galled “Manual of 
Standing Orders!’ and contaln mostly departmental Instructions 
given by the Comptroller and Auditor General in India who Is 
the head. of the Indian Audit and Accounts Department, appoint- 
ed under “Article [48(1) of the Constitution, of India. It. also 
contains ‘certain rules which, have the force of law, for example. 
certain Standing. Orders In, Chapter X. . The syb]ect. df subor- 
dinate accounts service Is set out In Chapter V but Sne would 
B U ` ~N 
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e. 
look In vain for any specific provision therein regarding promo- 
tlons. : 
. $ , : ; , 
* | next come to Chapger X, which | have already mentioned. 
It contains certain rules and regulafions that continue In force 
* under Articles i3 “and 372. of the Constitutlofi, that ts to say, 
as existing laws and rules, In part Il thereof, we get Standing 
Order 323 which lays&down that subject to the provisions of 
«the *Constitttion and of law niade by Parliament, the Comp- 
troller and Auditor Gefteral may, in the case of Officers of the 
Indian Audit and Accounts Departfhent below the rank «of the 
, DeP'ity Comptroller and Auditor General,. inter alia promote 
* such an employee to any grade or post of the Indian Audit and 
Accounts Department below the rank ofthe Deputy Comp- 
V troller and Auditor General or declare such a person to be per- 
* manently unfit for promotion. That is all that has been shown to 
me in the way of any rules, and regulations regarding promotion. 
Mr. Dutt has advanced this argument, namely, that under the 
Constitution and/or the C. S. (C. C. A.) Rules, powers have been 
glven to the President and the Government for the framing of 
rules in respect of persons In subordinate services to which 
cadre the petitloners belong. He argues that these persons or 
body of persons alone can make rules, inter alia, for the promo- 
tion and/or senlority; which Is the basis of *promotion, of such 
employees, He next argues thatthe attempt by the Comp- 
troller and Auditor General to regulate the basis of promotion 
of the petldofters and change one basis for another Is a gross 
violation of the Constitution and of law. It Is very difficult to 
appreciate this argument. It Is true that power has been given 
to the President and/or G@vernment to fràmé | 'rüléi "which 
wil! regujatee the conditions of service of certain class of 
Government employees, Power has also been: igiven to regu- 
late the appointment and discharge of such . persons. If an 
employeg Is appointed and no rules are made which will govern 
his conditions of service, then the matter must be dealt with 
administratively. e l assumed that untli;the rules are framed, 
the existing practice Is to be followed, and from time to time 
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: Civil altered, to suit administrative exigencies. In other words, , 
1958 In the absence of rules, the employee Is npt "ín a better 
——— * 


positlon as regards his promotion. He' is in a ‘Worse, "position. 

If there are rules, and such rules are violated, recourse could 
e 

The Accountant General, 4t once be: had to this Coust, which will not allow a public 


Sivapaqa Roy & Ors, 


W. By & Ors. , "S is 
— body orethe Gowernment to perpetuate a vlo[aton of law or. e ° 
D. N. Sinha, J. the statutory rules But on the othêr hand, it Is not concerned 
. e with administrative orders or vidlatiops of merely adminis- 


trative practices, It has no call to look into or examine 
administrative exigencies or igterferegthereln. It appears 
therefore that, upon an examination of the legal position, It 
seems that so far as the petitioners awe concerned, no rutes, . 
thatis to say, statutory rules have been framed governing i 
their aonditions of service. So far as promotions are concerned 
there seems to be some statutory rules stating that the Comp- 
troller and Auditor General of India would fave the right 
administratively to promote such an employee or not to ° 
promote him. lam saying this, apart from the right conferred - 
to make orders which will amount to punishment or penalties. 
Thus as the position now stands, It can be said that no em ploy- 
ee inthis department hasa right to promotion, nor Is there 
any right to control the Comptroller and Auditor General 
as to how. he should arrange for promotions of 
employees and what list he should maintain for that 
purpose and what basis or foundation he should prescribe : 
therefor. As long as he does not vlolate the constitutional 
safeguards, there is no limit to his powers and was*lang as he 
exercises his powers administratively in a bonafide manner, 
no Court can interfere, What has happend in this case Ie, 
even assuming that the petitloners’ecase and,as stated In the 
x >° : petition to be true, Is that their promotion, or rightto, promo- 
tion was being provided for ina particular way uptoa given 
point of time. Later on, under orders of the Comptroller .and 
Auditor General of India thls has been altered, What agminis. 
trative exigenĉles gave rise to ltisa matter which need | not, 
be Investigated by me, It may, however be that this" change 
in the system of gradation has caused hardshlp to the” petition- 
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ers In the sense. that in the revised list they have gone much cm 
lower than they wpuld otherwise have been In the previous 1959 
— 
list, but they have’ fatled to establishe that they had any right Sivapada Roy S Org 


to bein any particular tist, or any right to be promoted in a 


particular way, There is ‘of*coursemo allegation that Anything ake Acgountgat Genera 


* @as been done maja fide or arbitrarily. Ifthat i$ so, |, fall to —— 


see hoW this Court can Interfete, ze ni D. N. Sinha, J. 
S e À * o 
A : 


. Apart from this, Mr. Roy* on behalf’ of the respondents 
has taken certain preliminary points which In view of my 
finding set out above, are not n cessery to decide. Howaver, 

e | might briefly allude to «hem. Firstly, it” Is stated that the 
Comptroller and Auditor General of India has his office at. New 
Delhi and Is not amenable to the jurisdiction of this Court It 

Is under his orders that the so-called proforma senlority list 
thas been drawn up. No effective order can be made without 
e calling upon the Comptroller and Auditor General to do some- 
thing to this list or without quashing or setting aside this list 
Plainly, | have no Jurisdiction to do so because the Comptroller 
and Auditor General Is beyond my jurisdiction. Mr. Dutt 
tried to save the situation by saying that respondents Nos. | 
and 2 are for all practical purposes dealing with the list and it 
would be sufficient to direct them not to give effect to It. The 
respondents Nos. | and 2 are bound to give effect to the direc- 
tions glven by the Comptroller and Auditor General of India, 
and consequently a Writ of Mandamus could not and should 
not be issugdéupon them. In my opinion, this preliminary 
point Is of substance The second preliminary polnt that has 
beenetaken Is that the proforma seniority list has nothing to do 

e With the promotion and has comferred no legal right upon the 
+ petitioners. This Is reallya matter upon the merits, which | ° 
have already dealt with above, It Is not right to say that the 
“proforma senlority list has nothing to do with promotion, be- 
cause promotion would presumably take place according to that 
list, untlkotheg rules are framed or other directions given, But 
as | have sfated above, this Isa list which has really no legal 
basis that is to say It is not a list that Is required by law to be 
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v. 
The Accountaat General 
w. B. & ‘Ors. 


D. N. Sinha, J. 
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drawn up or drawn up in a particular w y." Adminlstrativelyp 
the Accounts Department can draw up any dist It likes or take 
any administrative steps thAt are necessary’ for thelr purposes. 
As | have stated above, until it can be shown that anything that 
Is required by law or rules*having the force of Idw has been 


violated, there tan be no recourse to this Coust."In my opjnion, s 


the petitiogers have failed to establish that any such violation 
has taken place or that any legal right has been effected or 


violated. . Consequently, this applicatlon must fall.* . 


The Rule Is. therefore tlischarged. 
are vacated. 


. M. 


D 


Interim orders, If any, 
. 
There will Be no order as to costs. . 


`y 
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"M CRIMINAL REVISION 
Before the Hon’ble Mr. Justice S. K. Sen. 
` . SEW KUMAR 
uL Vs. e 5 


r *' MONGRU ( MONGRI ) KUMKARIN * 
. . "e. -0 
e 
e. An application for aaintenance—Sectian 488 Criminal Procedure Cod f —Com- 
pliance with the provision of Section 488(6) Criminal Procedure Code w hen— 


Whether Section 342 applies inthis cfSe—Section 112 of the Indian Evidence Act. 


* Held: The object of Section 488 Criminal Procedure Code is to provide 

cheap and speedy but limited relief for deserted wives and children. The 

provisions of Section 488 Criminal Procédure Coda were inserted in the 

e Codesin order that a Magistrate might take a Summary action for preventing 

“destitution. The provisions are really intended for ensuring some supply 

of food.*chothes, shelter to deserted wives and children. They are not 

intended to be used by wives who are living with their husbands on the 

. plea that the husbands on ll-beating them and not giving sufflcient money 
for their maintenance or making their lives miserable. 


The wives should seek, remedy by first separating and then seeking 
maintenance or disolution of marriage. 


This is an application for maintenance by wife Under Section 
488 of the Code of Criminal Procedure. 


The material facts will appear from the Judgment. 


Kanaidhan Dutt and Probodhdhan Dutt for the Petitioner. 
` N. C. Talukdar for the Opposite Party. 


The Judges of the Court was as follows :— 


$. K. Sen, J. This Rule was issued against an order of Sri A. 

C. Sarbajna, Magistrate, 1st. clgss, Sealdah for setting aside the 
order under section 488 Cr. P. C. passed by him on this petition- 
er to pay maintenance £t the rate of Rs. so/- per month for his 

e wife and children. The opposite*party Mongri Kumkarin was mar- 
ried to the petitioner Sew Kumar about 15 or 16 years ago and 
there was about five children of marriage of whom three are 


survivinge They are'young children who were aged 3, 5, and 


« Criminal Revision No. 40 of 1959, 


Criminal 


1959 
M ^ 
February, 4 ° 


o 


Criminal 


1959 
MÀ 


Sew Kumar 


Mongru(Mongr) Kumari 


S. K. Sen, J. 
e. 
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2 years, respectively, when the application under seetion 488 Cr. 
P: C. was filed in December 1957. The opposite party's case 
was tbat the petitioner became unduly intrmate with a woman 


named Lachhia and began to ill-treat her and *thereafter she* 


went away to her native village togethes with thige three surviv- 
ing children ; .and when she came back about 4 mohths before 
she filed an application ujsec. EL Cri, Pe C, she found that the 
husband, the petitioner, bad married the «woman ‘Lachhia and | 
was litio: with her. After the » opposite firty’s retusn to 
Calcutta, th petitioner sent his second wife Lachhia to his native 
villge, but he continued to ill-treat the opposite party and 


beat her frbm time to time and did not give sufficient money ° 


for the maintenance of herself ànd her Children. Accordingly; 
the opposite party filed an, application under section 488 Cri. 


P. C. asking for maintenance of Rs. Şo- per month for herself + 


and Rs. 20/- for each of the children or Rs. 110[- in all. e 


The petitioner contested the application denying that he had , 


married Lachhia and alleging that the applicatibn under section 
488 Cri. P. C. had been filed by tbe opposite party under the 
influence of Bhagwan Das, brother of the opposite party, who 
had also induced the opposite party to give away her ornaments 
to him. According to the petitioner there was no reason for 
the op posite for filing such an application for maintenance. ' 


The learned Magistrate however was satisfied from the 


evidence adduced before him that the petitioner had married a ' 


second wife Lachhia and was not maintaining his wife and 


children properly and accordingly he passed an order for, 


maintenance of Rs. 20/- per month for the’ opposite party and 
Rs. 10/-for each of the children or Rs. so[-ig all. is 
. f : 

Against that order the present revisional application has 
been preferred. In support of the Rul& Mr. Kanaidhan Dutt 
appearing for the petetioner bas utged three points. The first 
point is that the evidence of the witnesses was not taken in the 
presence of the petitioner as required by section 488 (6) Cri. P. C. 
It; appears. that after the hearing: was -twice adjourned «the. 
petitioner was still absent and so expaste hearing was Commenced, 
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us but thereafter the pititioner appeared and in his - presence Criminals 
the witngsses were cross-examined. This was sufficient com- 1959 
pliance with the provisions Óf section 488 (6) Cri. P.C. o 
: Sew „Kumar 


The second point urgetl by Mr. Dątt is that there was no 
exarginatioa'of the petitioner under section 342 Cri. P. C. There 

is nothing hqwever in the® section 488 to indicate that section S. K. Sen, J. 

* 9342 applies to sych a tase. In sucha case the hpsband or the 
father* against whom the maintenance is sought is not in the 
position of an accused, and consequently the provisions of section 


342 dp not apply. ° : : 


v. 
Mongru(Mongri)Kumkarin 
o 





— 


The 3rd point urged by Mr: Dutt that before the conclusion 
of the hearing the petitioner filed an applicasión stating that the 
+opposite party, had become pregnant by .cobabitation with some- 
body ełse other than the petitioner himself and that a medical exa- 
mination should be held to ascertain the truth of the allegation, 
eand it is urged by Mr. Dutt that the learned Magistrate 
wrongly rejected the application. The learned Magis- 
trate observed ‘that in view of the admitted evidence that 
the opposite -party was living with tbe petitioner in the same 
room it should be presumed that the pregnancy was due to 
cohabitation with her husband. In this view the Magistrate 
was quite right and he is supported in his view by the provisions 
of section 112 of the Indian Evidence Act. Thus I find that 
there is no substance in any of the points urged by Mr, Dutt. 


There is however another point on which it appears to me 

that the ordg: of the learned Magistrate was not quite proper. 

The provisions 8f section 488 Cri. P. C. were inserted in the  * 

Code in order thatea Magistrate might take a summary action : 

for preventing destitution, The provisions are really intended 

for ensuring some supply of food, clothes, shelter to deserted è 

wives and children ; tey “are not intended to be used by wives ° 
e who are liviag with their htisbands, on the plea that the hus- 

bands are ill-treating them and not giving sufficient money for 

their maintenance or making their lives "miserable. In such 

cases the wives should seek remedy by first separating and then 

seeking maintenance ‘or dissolution of the marriage. In this 


Criminal 
1959 
MM 
Sew Kumar 


V. 
Mess (Mongi) Kumkatin 


S, K. Sen, J. 
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view, I am supported by an observation of a Division Beach of " ,. 


the Madras High Court in the case of "Musunuru Nagendra mma 
Vs. Musunuru Rama Kotayya (1) whtre. their Lordships, 
observed as follows :— £ 


. 
. . ee 
A € o: 


“The object ( of see. 488 Cri. P. C. ) ia to provide 
‘cheap and speedyebut limited relief for deserted wives 


e , and children.” ark ° 


* . 
e. 


The opposite party has admijttedly been living with her- 


husband from four months befpre she filed .the application 
under section 488 Cri, P. C, and there is reason to think that the i 
parties are living together, as husband and wife and the wife 
has become pregnane as a result of such living together. In, the 
circumstances, the application under section 488 Cri. P.C. appears * 


to have been misconceived. * 


- It is to be observed that the attitude of the petitioner husband ¢ 
does not appear to be satisfactory, because he lodged informa- 
tions with the police which were recorded in the General Diary 
against his wife and the wife's brother. Moreover during the 
pendency of the case, as already stated, he alleged that his wife 
living with him in the same room had become pregnant due to 
cohabitation with another man. Therefore unless the petitioner 
mends his behaviour to his wife, he is likely to find himself 
in trouble in future. But so long as the opposite party is living 
with him I do not think the wife is entitled to maintenance for 
herself and for her children. 


e 
This Rule is therefore made absolute and the @rder passed by 


the learned Magistrate for maintenance is vasated. > 


f Rule made absolute. 
D. P. M. dr 


(1) [1954] A. I. R. Mad. 713 at 719 œ P 


} 
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- Before Mr. Justice R.-S. Bachawat, coy 


CHOWRINGHBE, PROPERTIES Ld 24 
qi T D ed 
. o M®DANLAL|KHANNA® ° tt 


-l 
. e, a 
i MT Š e WERE Wee E M : 


West Bengal Premises Tenancy, Act. 1956—Section 17 (1),, (2 


Sub-section (2) is to be construed in the light of all the provisions of 
the Act — Section 20, no bar—Section 4 (1> (3) also „to be construed 


in the lighg of Section 17 (1) and (2)—Sec.42 dogs not. take ‘away |: 


the right of the tenant to apply under S. 17 (2) —Sec. 11 (a) of the 
Bihar Buildings Lease Rent and Eviction’ Control ‘Act III of 1947 


are materially different from Sec. 17 of the West Bengal Premises 
Tenancy Act 1956, i i 


4 © Ina suit for recovery of possession in the rate of rent is standardised by 
the Rent-Controller after an order by the Court to deposit rent at the rate under 
section 17 ofthe West Bengal Premises Tenancy Act 1956, the standardised 
fate of rent shall have to be deposited or paid by the defendant. tenant to the 
plaintiff landlord iu accordance with section 17 and not aecording to the 
premises order of the Court. : a j 

Section 20 is no bar in matters of jurisdictions in the Original side of the 
High Court, if the applicant is the tenant defendant and not the landlord and 
the suit or proceeding being already installated, the tenant defendant applies 


for adjudication of the amount payable by the tenant. 


During the pendency of ‘an appeal from the ‘Rent Controllers order, if no 
order is passed for staying the operation of the order, the order of Rent 
Controller ie not set aside modifed or reversed. 


* e. a 
Sub-section 2 of Section 17 of the Act must be construed having regard 
to all the provision#of the Act and nót merely to sub-section (1) of the Sec, 17 
for the purpose of finding out what is the amount payable by the tenant, 


To construg S. 17 so as to allow recovery by the landlord of a sum in 
excess of what isproviged for in S. 4 (1) (a) is-to cut down the fundamental basis 
of the Act and to mullify the provisions of section 4.. Where fair rent has been 
fixed and standardised for any premises by the Controller, the tenant is under 


* Applilation in re: Original Side Suit No. 1007 of 1957, 


eo 


Ea 3 s 
|, ? : . 
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Civil a duty to pay only the rent as fixed and the landlord is not entitled to recover 
1958 any amount in excess of that rent. The tenant cannot be cémpelled by 1ecourse 
so S. 17 of the Act to pay more than the amount of the Standard 1ent to fixed. 


° €howringhee 


Properties Ltd. Even assuming that S. 12 applies to the case of a payment made after 


Matt ne Kh the order of the Rent Controller fixing the “standard rent, quite clearly S. 12 
oe anna does not sopapel thætenant to pay any sum in excess*of the standard rent ; agde 


R.S. Bachawat- J. nothing in the section takes away the right,of the tenant to apply under S. 17 
. e sub-section (2) of the Act for determination of 4he rent payable by tenant. 


Application for an order to*deposit rent fixed by the Rent 
Controller. . ° 


The material facts wifl appear from the judgment. e g 


Gouri Mitter for the petitioner. i 
G. P. Kar for the Opposite Party. 
The judgment of the Court was as follows : A 


April, 1 ` R S Bachawat—J.— There are previous orders of this Cours . 
madein this suit under S. 17 (1) of the West Bengal Premises 
Tenancy Act, 1956 with regard to the payment of rent by the 
petitioner. By the last order dated the 12th September 1957 it was 
directed that without prejudice to the rights and contentions of the 
parties the defendant shall under S. 17 of the West Bengal Premises 
Tenancy Act, 1956 pay monthly and every month the “sum of 
Rs. 1026/- to Messrs. Leslie & Hinds, attorneys of the plaintiff 
Company, in stead of depositing the same in Court. and that the 
monthly payment for the month of August shall be made on or before 
the 15th September next and so on by the 15th of each succeeding 
month, Since that order circumstances have somewhat changed. By 
an order dated the 31st January, 1958, the Rent Controtler has 
standardised the rent to Rs. 259:97* naya paise. In substance the * 
. applicant now asks for an order that the,applicant will be-at liberty 
-~ to pay a sum of Rs, 259:97 Naya paise in place and stead -of - 


Rs. 1026/- 


Mr. Mitt8r on behalf of the petitioner contends.that he is 
entitled to ask for an adjudication of the amoypnt ‘payable by the 
tenant under S. 17(2) of the Act, and that the Court is bound on. 
p Í his application to .determine the amount- of rent payable by the 

* tenant. Mr. Kar on: behalf of the landlord opposes the application. 


t 
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” The applicatibn has been ably argued on both. sides. Several 


interesting points hgve been raised on this application. 


Mr. Kar contends, firstly, that on«he petitioner’ S own averment 


;^ that the rent is now, Rs. 259:97 Naya paise this Comrt has ne juris- 
diction fo entertain this applicatton having regard to the provisions 
of S, 20 of the West Bengal Prentises Tenancy Act, 1956 read with 
the second schedule thereof. I am unable tó accept this argument. 
S.20 applies to a swt or a proceeding by a landlord 
against a tenant in which recovery of possession, of any pyemises 

eto which this Act applies, in«cases where*the refit payable for one 
month exceeds Rs. 500/-. This application! is not by a landlord 
against a tenant. This is an application by a tenant in a suit 
which has already been instituted by a landlord against a tenant. 
Ón this ground aloge, S. 20 can not bar the application. Whether 
ethe jurisdiction ofthis Court to try the suit itself is barred or not, 
having regard to the fact that the rent is now standardised at 


. ‘Rs, 259:97 Naya paise, is not a matter. which: I am called upon 


to decide. 


. Mr. Kar next points out that an appeal is pending from the 
decision of the Rent Controller fixing the standard rent, There 
is however, no order from the Appellate Court staying the 


. operation of the order of the Rent Contioller fixing the standard 


rent. So long ae the order of the Rent Controller is not set aside, 
reversed or modified in appeal, that order is operative. If and 
when chat order is ever*modified or set aside in appeal, the parties 
will be. entitled to make furtber applications for appropriate 
directions under.section U „f .the Act in the changed circums- 
tances. : 


The néxt point urged by Mr. Kar is that under eS. 17(2) the 


- Court can only resolve a dispute as-to, the amount of the rent 


last paid. Mr" Kar contended that under that sub-section the Court 
- can not allow payment of rent at-a rate. other than the rate of 
at which it-was last paid... toto ES 


oe o 9 
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-Civil sE a 17"of the West Bengal premises Tenancy Act, 1856 is as 
. 1958 follows :— 
dieu Chowridghte 17 (0 On a sui or proceedings being 
Properties Ltd, uc instituted eon "any of the. groimds referred 
Madanlal Khanna ` *-* fto ïn section 13, the - gefant shall. within 


one month of serVice of the writ of summons on 
‘him, deposit in Court pr pay to the landlord an 
|."  amoünt calculated at the rate of sent at* which it 
EE was last:paid for the period for which the tenant 
Lou ' may have made default. including the period 
f sübsequént thereto -upto the end of thè month 
Jou + + ^ 5 previous to that in which the deposit. or payment 
x ' js made together with interest on such amount 
T “+ + calculated at the rate of eight and one third sper 
nit ' . cent per annum: from the „date when any Such 
E amount was payable upto.the date of deposit, 
k -and shall thereafter continue to deposit or pay” 
‘month by.month, by the 15th of each succeeding 
month a sum equivalent to the rent at the rate. a 


vo Mitre. To eS 
i. R S: Bachawat-J. 


(2) Ifin any suit or proceeding referred to 

: in sub-section (1) there is auy dispute as to the 

=- - amount of rent payable by the tenant, the Court 

Dus QJ ' 31. ghall determines having regard to the provisions 

» of this Act, the'amount to be deposited or paid 

‘to the landlotd by the- tenant in accordance with 
the provisons: or sub- section (1). 


! . 


(3) lf a éenant - ip to deposit or pay 
any amount’ referred. to ‘in sub-section (1), or 
sub-section (2), the Court shall order the defence 
against delivery of possession to be struck*out 
and shall proces with the hearing of the suit. 


fea iE ost wA (ae Ifa tenant makes depótit o or payment as 
ost i. + s required by sub-sectian (1).“or. sub-section (2) no 
k et E ' ‘decree-or order.for -délivery -of possession of the 

3 premises to the landlord on the. ground 'of default 


Vt 


'- 1959) "C70 MOH 'COURT:- 


. in payment of rent by the:tenant:shall be made: by 
- = * * the Court but the Court may .allow -such-icosts : as 


$ Gap it may deem fit to the landlord. - a 


. ‘e — Provided that a tenant*shall not be entitled 
EE to any relief under this sub-sectipn if he has made 


default in' payment of rent for four months VIE 


i a poe of twelve months, ~. 

e It is to be seen that under sub-settion (1) of 'S. 17 of the 
Act the tenantis bound to pay to the landlord an amount 
calculated at the rate at which itislast paid and also to continue 
to deposit or pay, month by month. by 15th of each succeeding 

month, a sym equivalent to the rent at the rate. If payment or 
deposit is made under sub-section (1) of section 17 the‘ tenant 
has no option but to pay rent at the rate at which it was last paid. 
Sub-section (2) of S. 17, however, provides that where: there is a 
dispute as to the amount of rent payable by the tenant; the Court 
shall determine, having regard to the provisions of the Act, the 

amount to be deposited or paid to the landlord by the tenant in 
accordance with the provisions of sub-section (1). It is to be 
seen that under sub-section (2) the Court has to determine the 


'- amount of rent payable by the tenant and not the rent at which 


it was last paid. ‘It is also to ‘be seen that the Court has to 
determine the amount of rent so payable by the tenant having 
regard. to” the- provisions of this Act: As I read sub-section (2) 
of S. 17, the C8urt must have iegard to all- the: provisions of the 
Act and not merely to sub-section (1) of S. 17 for the purpose of 
finding out what is the amount of rent payable by the tenant. 
It is true that sub-seciton (2) ‘of S. 17 goes on to say that the 
Court shall determine the amount to be deposited or paid to the 
landlord by the tenant "in accordance with the provisions of 
sub-segtion (1)." “Reading sub-sections (1) emd (2) together I am 
‘of dpinion ghat under sub-section (2) of section 17 the Court i$ 
required to determine the amount of rent ‘payable by the tenant 
having regard to all the provisions of the Act not by reference to 


gub-section (1) of section 17 alone and the amount of rent 806 


eo 
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. than the amount of the standard rent so fixed. e 
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determined:has.to be deposited or "paid “in accordahce with thé 
provisions. of sub-section (1).". The. opening. swords of sub- sections 
(3) and (4) refer to-the amount of rent indicated in sub-sectżons (l) 
and (2) separately. The amount of rent teférred to in sub-section 
.(2) is not ngcgssarilyethe same as that referred "to, sub-section (1) 
- Deposit or payment .of the, amount of rent" referred to” in 


. sub-section. (2) is sufficient .to prevent the, striking out of the 


defence and of the passing 0f a decrees for delivery of .possession 
on the ground of default in payment,of rent. , 


z . 


‘subsection: (1). of section 4 of the "West Bengal Premises 


Tenancy Act, 1956 provides that tbe tenant shall, subject to» the 
. provisions of the Act, pay to the landlord, in cases where fair 


rent has been fixed for.any premises, such rent and in other cases 


. the rent agreed upon until the fair rent fixed. Sub-section (3) of 


section 4 provides that any sum in excess of the rent referred. to 


- in sub-section (1) of S. 4 shall not be recoverable by _ the’ landlord, 


It is quite clear that where fair rent has been fixed for any premises 


_ .by the Controller, the tenant is under a duty to pay only the rent 
_ as fixed and the landlord is not entitled 10 recover any sum in 


excess of that rent. To construct S. 17 so as to allow recovery by 


: the landlord of a sum in excess of what is provided for in S. 4(1) 


(a) is to,,cut across the fundamental basis. of | the Act and to 
nullify the provisions of S., 4. In my Opinion, where rent. has 


been standardised and, fixed by the Rent Controller the- tenant 


can not be compelled by recourse.to S. 17 of the Acto. Puy more 


. Mr. Kar then referred me to S. 12 of the Act dd agreed that 
the section provides for a remedy of which the tenant can avail 
himself of in case he i is. called upon to pay a sum in excess of 
standard rent. S412, no doubt, provides that, where the. Pent is 
decreased by the Controller, the rent fixed shall be payable. from 
the month of the tenancy next up to the date of the application 
and the excess amount paid, if any, shall be recoverable under. the 
order of the controller by instalments or otherwise, Even assum: 
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ing that S. 12 applies to the case ‘of a payment made after the: ` Civil 
order of the Rent Controller fixing the standard rent, quite clearly, 1958 

S. 12 does nog cómpel the tenant to pay any sum in excess: of the 0 a! 


standard tent. i see nothing in S. 12 of the Act which takes away. . peel i Lid. 
V. 


the right of the tenant to apply under S. 17 sub-section (2) of the 
Act for the determination; of the rent payable, by: the tenant. 
* There is clearly a dispute between’ the parties as tò the amount R-S. Bachawat-J. 
of rent payable by the tinant and it is my amy uñder sub-section 
(2}of S. 17 to resolve “that dispute. 
Mr. Kar then referred me, to the case of S. M. Khalil -vs- 
Akouri Sitaram and anr. (à) The; case" turned on 
a construction of the Bihar Buildifgs Lease Rent and 
Eviction Control Act III of 1947 and particularly to S. 11 (a) of 
that Act. S. 11 (a) of that Act was materially different from S. 17 
of the West Bengal Premises Tenancy Act, 1956. The schemes of 
the Bengal Act.under consideration and of the Bihar Act are also 
in many respects different. It seems also that there" was no provi- 
sion in the Bihar Act corresponding to S. 4 of the West Bengal 
Premises Tenancy Act of 1956. The Patna case distinguished the 
Calcutta case of Ramesh Chandra Nath —vs.— Santi Chemical 
Works (2). lam of opinion that the Patna decision is of no 
authority on the construction of the Bengal Act which I am called 
upon to construe. 


Madan Lal Khanna 
mr T 


I pass the following order :— 

Under S. 17(2) of the West Bengal Premises Tenancy Act 1956 
I determine that having regard to the provisions of the Act the 
amount fo besdeposited or paid by the defendant to the plaintiff 
in accordance with the’provisions of sub-section (1) of S. 17 of 
the Act is the sum of Rs. 259:97 Naya paise as from thé month 
of March 1958 ahd the previous order dated the 11th July 1957 
and the 12th September, 1957 are amended and/or varied or, 
modified accordingly. . 

This order is without prejudice to the rights and contentions 
of the partjes in the suit. This order is also without prejudice to 
the rigs of thẹ parties to make any further application which 


(1) [1958] A.l. R. Pat, 103. 


(2) [1953] A. l, R. Cal. 407. DT 
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' 1958. 
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they are advised to make under s. 17 of the Act in :case the order - 


` of the-Rent.Controller.. fixing -the standard:-rent. is;. reversed, - set, 


'aside-or modified in M ie Ron: peres aill. n liberty. to. 
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l E um. or 7. 2. Vénkatarania Aiyar; Mr. “Justice P. B. 
i “Sager tragadker ‘and’ Mr, usiite A. K. Sarkar: b 


"elc sone eene DRY E PARMAR : = = 
HIRA SINGH RAL AND. ANOTHER 


> Élection Cand: date signing blank Bréscribed forms "ame “of i the 


band put. bya third- -persên —namé of: the polling. agent written in 7 


ine form by a third person after the candidate had signed, =. i 


- Representation of the Péoples Act 1951 as amended in 1955— 
porous in ELECT. TON Section 12x: -(e) - Explanation 2: of 
the Act. 


e; _, Held. The fact that the POLLING AGENT's name was written in the form : 
"bes & ‘third personafter the candidate had signed the “form does not make his appoint. 


E * ment an appointment by a third p person acting as the agent of the candidate, ~~~ 
MES Li service of the POLLING “AGENT is procured for furthering the electicn, “the 
question: of the- -knowledge of the Condidate à or his mens rea - or intention- of- appoint- 
: ing | hum i is irrelevanr # - A 
. OK L: Misra; Advocate: General for the i state U. P. "1 S.-S..- 
Shukla Advocate for the Appellant; : E 


Achhru Ram, Senior Advocate: avid . Ganpat Rai, Advocate 


. for the Respondents. LN P. 


The judgment of ie court yas as follows :— 


. -- A: K. Sarkar J. — This ‘appeal arises out of an election 
petition filed by the respondent No. 1, Hira Singh Pal, whom 
we ghali hereinafter *refer- to. as- the ‘respondent, The other 
‘respondent to this appeal is, the. Election’ Commission, but. 2 
4 has not appeared epresumably-- because it is not interested . 
the. result pf. the appeal ewhich ` involves no claim’ against it 
The -only question that it involves is; whether' the appellant. 
was "guilty: of a corrupt practice, the ‘details of which will be 
set- Gut later, ` within the. meaning of S. 23 Do orme Sere: 
ntation _ of the.People- Act . 1951. i i 


:(2). In; tfe 1957 General ‘Election, don didala filed their . 


«nomination “papers .to contest . the.. eléction - ‘from the, Maha$u. 
ouble “member constituency: dn Himachal : Erades, One: of | 


Gil 1 Appent No; 406 of 1987 iis LIN 


I IU MN do he 4. ase 








Octabor 1% 


POLL s n ° Jes ipe ce ; I : T TU g > 
: M €. . M nS ‘ af DC XE Sar Ra 
e . ox zn : s 5 : "i SUUS as Tet ` "4 n 2 Te 
fs . * ^ - DOR » ‘ “7 = e ~ -. pe $ Ste M E à 
rp; WEIN. RN AD CALCUTTA LAW Mu cR $E N (1959 AE: 
iu D a ae oy te E A ^ . 
URL NE © ae? oh RE 
' Civil ° the ` ‘two. seats for this. enstitüency. was- elec: for, & ached: ~ M Em 


1958 , «+ uled caste candidate. " "Two óf the candidates withdrew. from E 


¥ 5? Parmar "the. contest and. the. remaining eight. weht to. the? poll, . These 


ors ` eight included the appellant, the: respondent ` and one Nek i 
xi pe , Ram. : Nek Ram. was -declared electeti to the reserved ' Seát- 
—. ‘and the appe]lant tosthe general seat.. The respondent polled the. °° 
E: L. Venkata- “next t largest number a votes to the” appeilant. X- c 
‘rama: J... ` : ey ae Pu "n 


M c0) After the results had been ` "declared. the posant "fled" 
> ` "the election petition òn 3rd August d957,, challenging the, validity - = 
s i . ofthe election of the appellant on the ground. that he had” commi- | E 
- ted Various corrupt practices. "Phe. Election Tribunal framed a l "E 
: issues in respect | of the vVarioüs ‘corrupt prectices alleged i in the T 
` ~ «tion but answered ‘all the issues excepting issues. Nos. 8d). iu 
2 c > and lt against the respondent. -Issue No. 8(i)-rdised the qüéstion- x 
giri whether one Amar Singh, said to be a meinber of the armed ‘forces " a 


ofthe Union of India, worked and. canvassed for the- appellant, -, $ 
` Issue-No. $i) was” whether“ Amar Singh was _ appointed his. 


Z2 polling agent by the appejlant: ‘Issue No. il was in.the following . 
termite ` S ear dy m Sete NE oy 
25 omn . . Iñ case one or more of Issues -Nos. 9i to “uoy is. i 
a .  erare decided in the affirmative, whether. the res- . 
; E l _ _ pondent No. 1 obtained, procured or abetted ‘or 
o PEN z attempted to obtain; procure by “himself, by- his. * 
"Sh ene !^* - .ggents and by his supporters the assistance’ of the- 
Sa NN n Government servants as specified- under the said 
z nr" d -— ~ issues for the furtherance ie the Papsbeets of his 
f ee En. ut eye us election D^ ME WP pcs ion ues n 
nd : `. The Tribunal found against the agbellant o on dssues: Nos.*: :8 i °° 
0 . 8i) d. u and thereupon declared his election: void. o- Sys 
R No. Hi uu. uut uie T iJ l l _ armad 
"x ee : ~(4) The. appellant then went up in RUNS to, the Judicial. 
d ui "Commissioner, Himachal Pradesh, who by his judgment dated 31st 


Ds M l x July 1958, -set aside the finding of the Tribunal on Issue . No. . 8) 
7 - , 7 - butmaintained its findings on thè other two issues *and &onfirmed : . 


^ 


2 Wes | “the declaration: that the appellant s election was- -void. : The appell-" 
— — a ant has come up to this cout i speciel: Teave" in ‘appeal - against 1 
m Eu : E — vs 


Tos 3 2 pS eg VITRE EM , 
ul E - 3 / H á . E. 5 Civil * E 
, 1959), is : ee). _ SUPREME E COURT. Es $37 m | 
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ej that judgment, As will have been seen‘ ‘from hat ha’ been ear : “Dr Y.S. 2 Pani 


: slated the orily diu. that sürvive are those. Taised' by Issues i] -Hira Singh Pal 





L o Nos, 8 Gi and gl, E ao _ j^ and anothers 
MAU SEN a ES PM CO iUD VUL d TOL Venkat- 
(5) The facts are not how in erm mày  -Stated as t,. ama h 


follows : -The constituency was divided iato 405, polling, stations ` E K. Sarkhri] 
and fof each polling statio ns-three polling agents could be appoin- 
g ted. The.appellant was thu’ eni tled to appoint 1818 polling agents. ~ - i 
- On 288 "April1957, he signed as very laige mumber ‘of the fortus pre . 
scribed by, the rules framed urider the Aet-for Appointing polling 
` agents, in-blank and without setting aut therein the, name of any . 
y polling. agent, as he had noj then beens able- to "make up his mind ^ ^^ 
‘in view of the large number of polling stations as to who would be 
~ his polling agents at the various polling stations.. He made over 
`, these forms‘to Kalyan Singh, who passed.on ‘three. of them to 
" *Kashmira: Singh, having inserted iherein the words polling station ` 
No. 13 'Sheópnr": Kashmira Singh filléd in the name of Amar 
Singh as the polling. agent in oné of these forms , on 25th May 
~ 71937, the day of polling, and made ítoverto the latter to enable - 
him to act às- the par polling “agent at- - polling agent at 
f polling station No. ' Sheopür: Amar Singh’ then duly signed 
"the form as required * the rules and filed it. with the -presiding 
_ officer at polling station -No. 13, Sheopur, and -on the strength 
“Of it; acted às the pollirig- agent ‘of the ‘appellant at that station for 
_about- two hours when objection having been taken to him on the 
-ground that-he was & member of the armed forces, : he - withdrew 
and léft the polling station. - Amar Singh .was on the. polling day 
+, jn fact a member ofthe.àrmed forces though this was not them 
.knowh to the appelfint. - Kalyan Singh’ and Kashmira Singh acted 
. in all - that _ they. “did, - ‘unger -the: authority . of the appellant. 
"These ‘facts may be taken, to have been established. on the evidence E 


2 davor; ATA — ME DEL 


Ud The Jard Advoente-Gateral ‘of Uttar Pradesh who 
“appeared | fOr the appellant, first sought to contend that Amar Singh 
`had not “really een appointed the appellant’s . polling agent, He 
:'gaid that- ‘under .S. 46. of the Act a polling agent can be appointed  - 
zany PY. the, eeseiatey jer Or: UH his election e. and. a o 
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and. another `- 
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- Amar Singhiconid t not. on the facts. found, for reasons to be stated 


` presently, be said to have been appointed a polling agent either by 


- the appellant or his election agent. Therefore, sadcortiing to him. - 
:Amar Singh had not been appointed the appellànt's polling agent 


¿pat all and-hence the charge of «corrupt Practice against him for. 


having sp PPPS Amat xd must fail. v4 lt e 


(7) First? it seems: ^to. us s that. oda argument is- not open to he 


M 


learied' Advocate, General. He Türhself appeared fpr the appeal. 
` "before the learned judicial Commissioner apd there conceded that. - 


the- factum. or the validity thesfactum or the Validity of the appoin- 
tment of Amar, Singheas the«appellant's polling agent could net be 


questioned by him. We do think that we should permit the appell- . 


- ant a concession expressly madc by his counsel in the Court below 


in a matter of this kind. This is all the more so as. thé present 


argument, does net seem to have been raised wheü the matter: was? 
* before the Tribunal, either.” Secondly, it seems to us that the con-- , 


tentión is without substance. We will assume that ‘the learned 
Advocate: :General is right in his contention. that . -únder the Act a 
polling agent can be appointed only by. the. éandidate himself or by 


his election agent and not by: the candidate ‘acting through any 
‘other.agent. The learned Advocate-General’s contention is that on ` 


the facts found, the -only - possible, conclusion i is that Amar Singh 
-had not been appointed polling agent by the  áppellant himself but 
by. one or other of his agents, namely Kalyan Singh Or Kashmira 


Singh and as-none.of them. was his election agent, ‘the appointment . 


was invnlid. “It is not in dispute ' that neither^ Kalyan Singh nor 
‘Kashmira Singh was his eiection agènt. In fact ifappears that the 


. appellant had no election agent at all. In out view, however, this’ 


.does not.matter as the present is notghe case. of an. appointment by- 


any agent bnt by the- appellant. himself. We have come . to this 
'view because here, ‘the: appointment wis hade by thé document 
signed personally by the appellant. ~The fact that the name'of th 


‘polling agent was written in the document by. another person. after 


the appellant had signed it, does not make the appointmégt of the 
polling agent under that document, an appointment by seme other 
persons acting as the agent, of the appellant: On the ‘language of 
the document and the appointment was not purported to be made 
in any other n than by the document — sae was an, appenaa 
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. made by the appellant himself, -The other person only wrote the? Dr. Y. = Parmar 
".name in the document which he had anthority to do. He did not j 
~- purport ta, “maRe* any appointment at all. liis impossible to read | 


Hira Singh Psl 
and anc anoth 


the document as the making of the appointment by an agent of-the Í T. L, "Venkatt- 


appellant aeting for him. "The true of view of the matter plainly is |. 
that the appeltang himself appointed by the documént asehis polling 
agent, a person whose nameNhad been written thegein by another 
with his authority, We, thertfore, hold that Amar Singh had been 
appeinted his polling agent by the appellant himsel& It was thus 
even on the learned Advocate «General's construction of sS. 46, a 
proper appointment, : ° 


. " e 
LJ E e 


$8) We then come to this that the appeallant appointed Amar 
Singh, a member of the armed forces, his polling agent and the 
latter acted as such. The question is; did this amount to a corrupt 
practice by-the Appellant ? The repondent's contention which has 
been accepted by the Courts below, is that it isa corrupt practice 
within S. 123(7) of the Act. That provision so far as is relevant 


wa 


“Section 123. The following shall be deemed to be 
corrupt practices for the parposes of this Act :— 


(7) The obtaining or procuring or abetting or 

- , attempting to obtain or procure by a candidate or 
e his agent or, by any other person, any assistance 
“(other than the giving of vole) for the furtherance 
-~ ` ^ ofthe prospects of that candidate's election, from 


^e 


i any person. jn the service of the Government and 


bélonging to any of the following classes, namely :— 


. Explanation. - (I) : . à 

`> (2) For the-purposes of clause¢7), a person shall 
. be deemed to assist in the furtherance .of the pros- 
l pects of a candidate’s election if he aets as an elec- 


tion agent, or a polling agent or a counting agent 
ef that candiaate, N 


E (c nfembers of the arined forces of the Union; ° 


rama J. 
e. 


A.K. Sarkar-J 
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i Ae the’ persona was in Such | Government service. "He-ays jhat the words- : 


4. Kx "Sarkar-J. . 
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à. The Pand Advocate-Geneial. contends that the” pfocu- 
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ring or.obfaining by.a ‘candidate’ of any. assistance for the fur- ° 


Z thérance’ of the prospects of his election*from a’, gerson in” the 


“-service of the-Government as a member of the drmed`fordes, -would "ym a 


- not amount.to a corrupt-practice unless that candidate knew that . 


‘procuring. or. r obtaining! import such k owled ge antl that this wiew- 
of the matter’ receives great. strength. ront the Word” ‘for’ inthe 


phrase for- ihe: furtherance : -of ‘the ` prospect : iof that; candidate's p 


élection". - According to him; without such’ knowledge the. candi: 
. date cannot be “said. tó have procured or obtained- any assistånte, 
- for no. óne ean. obtain” er procyire ‘a thing unless he- knows that he is 


. doing so. ` He then: “points out that there is: evidence -that neither: 


_ the appellant - -noT - -Kalyan Singh. nor “even Kashmnira . Singh new 3 : 


that Amar Singh was & member of the’ armed forces. He, therefore; 
says that the appellant cannot in the absence: of. such knowledge be 
_-said to have procured or obtained the assistance*of a member of . 
- the: armed forces. for furthering | the- prospects of- his Plections:: 


> 


-q0) ‘It is- 'trüc. Lit neither iUis appellat n nor- Kalyan Singh; 
nor even Kashmira Singh knew at the’ ‘date of : the appointment of | 
- Amar Singh: that he was a member of. the armed: forces but the . 
pointnow. raised by thé learned Advocate-General i is; id- our view; 


; none the léss unsustainable. - It ‘overlooks the. provisions. of the. 
` second exaplanation to the séction which” we have: already | set out, 


Under that-exaplanation if a person acts as the: -polling - agent - of a. 


“candidate. it must. be held without more,. that he. assisted in 


furtherance of the prospects- -of that candidate's” alection® In. thé 
, present case, ; therefore, it has to 'be held that Amar. Singh who acted- 
-‘as-the appellant’ 8 polling agent, thereby assisted i in- the furtherahice 
. of the prospects of- his. election. ` Now under the: *provisions. of the 
- Act; no one can. not as the polling. agent “af à candidate “unless ` 


. he has been appointed as such and we have ‘already held : that the- ie 


; appellant himself had appointed. “Amar. Singh 8s. polling agent.- 


at followsin viewsof the explanation that “the “appellant procured” 
and obtained -the assistance -of Aniar Singh for. the. fartheřance of : 
the prospects o of ‘his election; “All the requirements ef the,section are ` 
thus satisfied : aiid “the appellant. inust- therefore, be held to have 
committed ihe ope practice Rer constituted.. A that me 
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2 section requires is that assistance shall te. prócured' for furthering 
' the election. à a Where the explanation applies as it does in the ; 
present case, i a candidate has appointed a person to act ‘as his 
, polling agent and hé accordingly does so act, a statutory presump- -; 


tion arises that the candidate théréby procured ^that person's 
_ assigfance in furtherance of the prospects of hè election, and this 
irrespective of whether hei nded to procure such assistance or 
"not Indeed, as Mr Achruram appearing for the respondent. 
pointed out, , the explanation clearly shows that -the candidate’s 
“intention is irrelevant? for, such presumption arises even. when a 
candidate has procured- another pérson to aet as his counting agent 


l and it is very: difficult td imagine that the- appointment of a count- 


-ing agent can further the prospects of any election, for-thc counting 


-agent act after the polling is over and only when the votes already - 


“polled, are counted. Therefore it seems to us-that in the case of 
the appointmeft ofa polling- agent which comes- within the ex- 
' planation as the present-case does, the intention of the candidate 


"jn procuring the assistance is irrelevant. If that is^so, it is clear 


“that the küowledge of the candidate: whether the person, whose 
_ service as-his polling agent he has. procured, is a member of the 
armed forces or any of the other specified- class . of Government 
. servants or not, . is equally irrelevant. We think, Hieieloie, that 
the learned Advocate General's cóntention must fail. 


(11) What we have said just now sn “disposes of the other 
* argument of'the learned Advocate-General, namely, that a corrupt 
practice as 4n the'nature of a criminal: act and cannot, therefore 
-be established unless mensrea, or criminal intention, - «is established, 
_amd that the. appellant cannot be said to have committed a corrupt 
practice for he „had, no mens-rea in appointing Amar Singh his 


: ~ polling agent siñce he- qd ! not know that Amar’ ‘Singh was a member 


_ of the armed forces; On this point we were referred to certain * 

. passages from English text- books on election law of which it will 

-be enough to refer to one, for all state thelaw in substantially the 
- same*?. terms. . In Schefield's Parliamentary Eléttions, 2nd ‘Edn. 


which Is one of. the text-books to ene we were referred, it is 


-stated atp. 402. 
“There is an Jna distinction ‘between a 


-n - corrupt and an illegal practice. To establish the 


e - Wh ow x 
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former it is essential to show that: a corrupt inten- * 
tion is present. - A corrupt practice is a thing the 

mind going along with, whereas niega practice - 

` is a thing the Legislature i ig determined to’ prevent ` 

' whether itis dore honey Or ui REA " ` 


= f i ee e. E: . 

D n Sara] ] " The view that formülated is fou gled ` .on the English P of 
“election and is clearly of no assistance?to us. . Itis based on parti- _ 
cular English -statutes ‘and the làn age employed therein, * We 
have already shown: that-our statutesin the case at least of a ‘corrupt 
practice-of, the kind inhand does not concern itself. with’ any ques- .- 


tion of intention. Mr. Achhrufam with his usual industry. nfade 
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~ available to us tlie English statutes on which the -statement of law. "re 


--set out in the text books referred to by counsel for the appellant 

|^  . had been based and pointed out that under thése statutes the acts 
therein made corrupt practices had to be done ‘corsuptly and that 
corrupt practices Were always made offences punishable as crimes; 

It may be of use hereto point out that the relevant provisions in 

our statute were-amended in 1956-and that has done away with the 

distinction between illegal and corrupt practices, In fact, we have 


case, it-may be ‘pointed out, is governed by the amended statute. 
‘No question: of Mens-rea or intention or knowledge of the candi- 
date arises, it this case.’ 


l E We, dei come to.the conclusion that the appellant 
3 : was guilty of a corrupt practice by appointing Agndr *Singh a 
~ >: member of the armed forses, his polling agent “phereby the latter 
‘was enabled to and did act. as such, - The appellant's - election. 
was consequently i in our opinion rightl? declared void. 


= . 27.43 The appeal is, therefore, dismissed with costs. e- ` 
“S.C, .7- +,” Appeal dismissed. 
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E |o ^. now only corrupt practices and ^ no illegal practices, Tbe present g^ 
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The question | whether ` Forest- Trees "were. of spontaneous growth or were. 


|. Broducts’ of plantation is a question of fact and the final finding of-the- Income Tax 


* Tribunal on this ‘Sint ts not .open.to challang? in a reference. under. -See.66(1) of; ' 


b ° the Income, Tax, Act. | A uM s 


a m "The aterial [T vit appear from the jugement. 
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The Judgment Rhe Court was as. ‘follows : — 


T. L: Veskatarhma xai J. This ‘ff an dppeal: ageiistthe 
pon. ôf the, high | court of Orissa in a reference under S. 66 (1) ` 


= the Indian ‘Income Tax Acts 1922, hereinafter. referred to as the 


- Att and the point . for decision i is whether i income- received by the T 


7 "respondéfit by. the sale of trees growing in his: foaests is agricul- 
„tural, income exempt, from. taxation. under: S: 4 @) (iy of ‘the Act. 
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( i AR: aseessee “claiming C remigtlon must establth it “by — " Whereche claims - 


€ e i ~ s 
P uds - ~~ 
. i E ~ i 4 l A ~ F $ t 3 : 
bum d. B b CALCUTTA- “LAW: JOURNAL m DONNE dim E 
ML A P . ee The: responded is. the proprietor‘of the. impartibte. zamin L 
TERME y M ur “of se Jair à in Koraput District. „The estaté is; of theired t or 12, (000 8q. S 
^ ~*~ miles of which 1540 sq:. ‘miles aie’ reserve forest. and 100- 8q: miles, - 
2 ee é ` protected forest, The respondent derives inconie- from the ne 
p i Lo -by the.sgle of-tinaber such as teak, salwood, ‘lag,.myrobal mæ * 


si Ramakrishna Deo the receipt or such income or as: tofits quantum, All. that appears 


TL L. Venkata: -` ` in the account books of the respondent. *Tho ` pointein controversy: 
= rama Alvar, J av is as to whether this i income is chargeablegto tax: Jti is the -conten- 
E : tion "of the respondent that this is- agricultural i income as „defined in- 
PS: S. AD of the Act, amd that é is, in- cpnsequnece, exempteunder ,- a 
M E S. 4 (3) (villi). “By ‘his order: dated. January 31, 1943, the .Iücome-tai 
ap cS Officer held,that the ‘forests i in question had not- been proved: to have . 
e pecn-planted by the ‘respondent, ‘that the trees were of spontaneous ` . 
growth, and-that tlie income therefrom was not within. thé exemp- y 
“tion under S: 4 (3) (viii); and this ordér was'confirmed on ‘appeal Pye ko 
the.Appéllate Assistant Commissioner. The respóndent took: the . 
s matter ia further appeal to-the. Appellate tribunal: 'and there put for: e 
Sage. tes ward the contention that the Inconie "Tax Officér had failed to fake 
Si ` _~ into'account a letter ‘of the Dewan dated June 3, 1942, which- -gave sar 
ee . ` a detailed. account of the operations carried on by the éstate i in the- - 
CNA DEI rearing and maintanance: of forests and that on the facts. méntioned - 
qu e .. "in that letter, his finding that. ther® had been no plantation of trees 
o7. 7 17 o0 T waserroneous. By its: order- dated April, 9; 1946, the Tribunal ; 
“accepted this- conten ion, and’ directed a fresh . a. “enquiry. iñto“ the- ee 


^ 


Tind, cashewnuts and firewood; fe no “dispute ` i a “as to- - 


-œ 


7 M» ee 2 "M facts mentioned i in the Said iden: qur um xod Soa ri E. e 
° E NECS t PS ut PEE. UN 
pie ake i ` ug O. Pursuant to this order; the” Tacóme tix "Office: iid. 


S we d - énguired into the.matter, He -Obserted that though ‘he gave ample e 
: i opportuñities to the respondents to proe that “there was plantation .- 
p ERR, B of ‘trees by the éstate, no materials yere placed i in proof of that (al 
k ` that neither plantation books "nor, any. working, plans for timber l 
„plantation dad. been ‘produced, "He accordingly held ‘that. the. 
wx forests had grown ríaturally, ; and that the i imcome therefrom” was - 


a aL 


Iu ássessable" to.tax. On this report, the appeal again. came up for hea- 
Se ON ` ring before the ‘tribunal. - ‘The maincontention urged by the res- `, 
~~, " pondent at the: ‘hearing was . that the facts Showed.. that the forests. ON 

"x E which: -had yielded in income during the years of account could - A 


E 


J ^ 
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& ' during, the assessment years, and, that the- respondent. had failed to - 


M ` the decisión of the High "Court. $e ete 3 


g£ 


: os NS (0.277775 SUPREME COURT 
uus been the virgin forsts which had originally . grown sponfan- 
eously on the hills, because they h had. been, periodically denuded by 
|. the hill tribes „in the: process of Podu cultivation carried on by them. 


What this podu cultivation meansis thus. stated in ‘he District 


“8 Gazetter,. Vislmkhapaynam: 1907. e | ; . X 
20 2 ok ee 
ee ane “This consists in felling a piece. of jungle, .burn- 
r ; “ing the felfed M and :ündergrowtfi, sowing dry. 
5 e — - . grain broadcast n the ashes (without any kind of 


- tilling) fag two yegrs in succession, “and” then - aban- 

- doning the plot for agotber elsewhere”. 

e . è Er 

T he argument of the- respondent. Was ibat as a result of the 
Podu cultivation, the original forests should have disappeared” and 
that the trees that had subsequently grown into forest and sold as 
X p "timber must have been planted, by buman agency and their sale pro- 
E ceeds must accordingly bea gricultural ` income. Dealing with this 
contention, the tribunal observed that though there had been exten- 
z` sive destruction of forests in the proceess of Podu cultivation, never 
‘the-less: ‘considerable ` areas of virgin forests ‘still survived, that the 
: evidence .of actual cultivation and plantation by the zamin 


i ‘authorities was meagre and. unsubstantial; ‘that no expenses- were | 


shown t» have been incurred on thia account: prior to - 1904, that 
the amount shown as- spent during that year was negligible, that 
the trees planted” then could not have-been the. trees sold a timber 


- establish fagtse on which he could claim exemption. ‘It should be 
mentioned. that fhis.order covered the assessments- for five years 
from 1942-43 to 1940-47, the facts relating fo the character of the 
e.. income being the same for al]. the- years. On the application of 
the respondent, the Tribunal referred the following question for 


3 c oe 
- ae: 


f Whether on the facts- dodi in i the cricumstances "the income 
‘derived; ‘from forest in this case is taxable under the Indian Income 
tax- Act's tH 


: < 4) The reference | was. heard by Panigrahi- C. J. Gi Misra 
‘J, who answered. it in the, negative, T SUE observed. 
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Pu i OM 7 It i appears: tous that the- 'Cases.: “ag: ere Sur. "3 ‘both’ K pale. 
x SBS = ` haye beer “put: too high:- -Tlie-depàitmegt takes t e New : that ün- = ] 
3 ` Jess- -there is. ‘actual cultivation” ef the’ soil the; income “from lio: 
donis aic acr 


M Uu uL Ber & jnssa forest trees: “cannot be, aged as of von aden ingore; “The? hier 
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“Fron its” ‘liability “to. “taxation: “Th assesaee on the: otliet:~haind ` 
^ geeks. to- eregte.. gn. "impréssóin. tta there is ` "nota: "Single: feo" “of 





<extensive: “Torey Which ‘owe teir- e: fo "Spontánedus. proi, 





iz TE S iate Foiss ‘have - "mia ‘dò Sut oÈ the. stümps left iy thie’ hluen oM z 
roras a “result of. the syslen 'of*Podu', cultivation adopted. by them? 
- It appéárs- to. us that. neither - poen Claims an E ie arogardod T 
- as: grocise: or: COTTE”, On 7 i 





À ees T & 
” The. Jardí Judpés- ‘then, WoR - that the: ‘forests in ‘the ' E 
“xoti area” had been Ünder -Póda: cultivation for’ a: long. period, . 
“oO! What; “cultivabions - they” ‘had practically - s 
mes ipe seven fi by. “the-year. T870; that the trees: had” “subsequently - E 
P Cu . Brown into “forests and. they’, had: "also been“ destroyed: -by- about’ = 
Buna one the year 1901,  àhd that. therefore’ there: could” nof have been: ` dny. uA 
vua Sigit dores Jte E Then: hey referred tothe fact: that Eee 













à 1 js ectivities (D in fone the: dew ofi ‘the “Hees: “and preserving De zi 


NET T 25 Soil by: feli iig aid prts Aries “from. times, "ilis Gy m Ll 
ey planned exploitation ‘of-trees by marking- out the aréas into : :blogk ; - 

E rm E (4)i in- systematic cutting down: of trees "of particalàr; girth -ahdi at, z ; 

ku oe s DE particular heights ; (5)in à plàdting; Tew trees: where patches “oceur’; 

e, ce £ ce 


“34 ~ and (6i in watering, p; ‘uning, dibbüng" and'didging ópártiohs carried 
Materi E ~ On: froin: timé tó- info". ‘And: they, -stated "their. ‘conclusion thus} TE. 


Ao E 34 M TD 


"Nc ms p SAN ‘these: and^ “similar. operations which: have been. "ndér. `; 
m t p A “taken: by: the 'asgssee through’ his huge forest estab ishmont,* show. a E i 
d ae S s .that'tleré. has been: both cuitivation’ ‘of. the soil’ [E “well: As appli.— 7 l 

EON Oe d . cation ‘of: human skill and lab. our, both üpon-, the land. ‘and. on tha. - zg 
: i -" treós ‘themselyes. Itc cannot. be- assunied : therefor that all the itreog ` : 








à 2 ;are- of oponanton growth: "The- {adiontonsy, o on nthe other band, P P 
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"E JE EP EL E 
-` appearto-be that most-of them 
l l _ stumps, "Eheresis-no basib for the assumption made by the Income 
-tag Department that all the trees are forty years old and that they 
-owe their axistenée to sponfeneous egrowth . Apart fróm that it will 

* e be noticed tha what distinguishes the’ present case «from ail the 

reported decisions- is that praotically ‘the whole of the forest area 

' “haa been subjected to vido "Podu' cultivation spreading over 

. Sevemil dècades so - that itis kupossible 46” say. that. there is any 
virgin forest left, ^. JE ES CRM" 


DERE AE -É M e : 
"> eThe onus was certaiü]y upon-thesdeparfment to prove that the 
: income derived from the forests -was ‘chargeable to tax and fell 
outside the scope of the exemption mentioned.in Section 4(3) (viii), 
s In-this.view, they: held. that .the department had failed to 
© establish that tlie income, derivéd from the sale of trees was not 


* . agricultüral income, and.answered the reference in favour of the. 


LÀ 
, . the appellant under S, 66 (4) (2) of the Act, and. that is how. the 
. appeal comes before UE oie he ME 


£ 


= .(8) Jr At'the very- outset, we should dissent from the view 


expressed by the learned J udges that the burden. is on the depart- “ 


ment.to prove that the income sought.to be taxed is not.agricu]. 

~ tural income. " The law is well settled that it is for. a "person who 
'-claims'exemiption: to establish it, ard there is no reason why it 
should be otherwise when: the exemption claimed; is. under. the 
Income tax*Act, « The-learned Judges where of the opinion that 
‘their conculsion followed on the principale of the: law -of income- 
‘tax that “where an exemption is conferred by a statute, the State 

` pust hot get the tax either directly or indirectly”, and support for 

^. this view was sought ein*the following observations of Lord 


e. Somervell, L. J. in Australian “Mutual Provident Society-V-Inland . 


Revenue Commissioners (1). — `. E 


E . EU . " a “@ . ane: 
. “The rule must be. construed together -with ‚the exempting 
` provisions ® which. in our opinion, must: be regarded as parriia- 
mount; . So*far as the rule, if taken in isolation, would have the 
effect -of indirectly depriving the company of any. part of -the 
- benefit of ‘he exemption, its operation -mus} be cut down, so as to 


zl *  (0.[1916] LAU: E, Ry. 528, OA 
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‘are sprouts ‘springing from burnt- 


^ -respondent., „The learned Judges; however; granted a certificate „to 
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~ T Chil, ` “prevent any- such resplt, and io allow. the, exemption to operate. ° 


Jem so toits full extent’?-- These. observations “have,,- in*.oyr opinion. no 
: ^ Combiner of s 
E Bihar Orisa _ down a rule of construction. that in "deteumining the scope ofa ` 
` Sri Ranging Deo ' rule, regard must bg had to the exem] d nd. 
One that the rule must be so construed as not- nullify those ,exenNipns.. 
" AUC. No such questioNs arises here. Therefis ample ‘authority for the 
Ne ae view that the principle that a person yho claims:the- ‘benefit. of. an .' 
l exemption has to establish it, applies. when the-exemptfon claffned. 
‘js under the provisions of the Intome ta Act. -Vide the obser- 
5 vations ofthe Lord. PRasidént „and of Lord, 4dam.in. Maughan-Vs- — - 
- Free Church of Scotland (1). and the observations of ‘Lord Hanwsfth, — * 
dM. R. in: Keren Kayemeth Le -jisroel . Ltd. -Vs- Commissioners of 
~- Inland Revemüe (2) that, “the. right to exemption. under 8.37 
..", must.be established by those who, seek- it. The onus therefore lies . 
” =zupon the Appellants”; and*of Lord , Macmillan page 58 that, 


f : “kein my opinion, the Appellants ‘have failed to.bring it "Within ^ ; 

f gi - any one of these categories and consequently have-failed in what. :o£ 
Ds x . "was essential.for them to make out, namely, that this campany isa: 

“bad yof persons established for charitable purposes only". , n 


"Thé decisions‘of Indiaa Courts have likewise ruled and ~quite 
rightly that itis for those who seek exemption under S. 4-of the ` 
Act to establish'it:, Vide Amritsar Produce Exchange. Ltd. (3)’and 
. . .— Sm.. Charusila Dassi. (4) So far-as exemption ‘under is-concerned, 
eae ` the matter is concluded by a-decision of this Court „given subse 

: - quent to the decision. now. under. appeal. -Ir Commissioner of 

S e a Income -tax-Vs.-Venkataswamy, Naidu, (5) this Court held, reversing — 

7 . the judgment of the High Court of Madras that it was, for "the 
cs LR assessee -to prove: that. ihe income ‘sought *tO~ be. taxed. was 
(> 7*5 agricultural- income exempt fiom’ taxatfon® under S. 4*(3)(Viii). - 

ge Bhagwati J. delivering the judgment df the Court observed; ` - om 
De (1) -(1893)3 Tax Case—207 av P. 210: AL X 
"m Uo Qe (1931947 Tex Case—27 at P. 36. 00. 20 
. - (3) (19375 I. T. R. —307 at P. 327; ..  * x: 
M 202 1. 77 (4938) A. ER. Cal.:44. at P. 48. o e 0:07 
e : - (4) (1946) 14 I T. R, 362 at P. 370; .. . d 
c * (1947) A. I.R.CalldBatP. 61. — ^ — - 
- - (5y (1956) 29 I. T. R. 529 at P. 534; 
+ on PW (1956) S. C: 522 at P7525, 
` 4 : M y j* - s 
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(he High Court erroneously framed the question. in the 
negative ferm and placed the burden on to Income-tax Authorities 
: ofproving that the incoine from the sale of milk regeived by the 


^ assesste-durin ‘theyaccounting year ‘was not,agricultual* income. 
, In qader to claie an exemption from payment of income:tax in . 


` respect of what the -assesseA considered agriculfffral income, the 


 assessee had to put before th Incoie tax Authorities proper maete- 
rial? which would enable them to come to a conclusion that the 
income which sought to be assessed was agricultural income. It 
“was not for the income tax Authoritjes to tove that it was not 


*. àgħicultural income. TIt'was this wrong approach to the question 


eg in conjunction ‘with and as continution of t 
» Mentioned béfore, they could not, apart-fro 


which vitiated the judgment of the High Court’ and led it.to “an 


erroneous conclusion”, gos, ce 3 
€ oq a ry. . 


5..(a) ' On the merits?^the question what is agricultural income 
within S. 2(1) of the Act is the subject of a recent decision of this 


` Court in Commtssioner of income-tax,West Bengdl, Calcutta-Vs-Benoy 


Kumar Sliahà Roy (1). There, it was held that before an income.could be 


held to -be-agricultural income, it must be shown to have been derive 
from lard by agricultural or by-one or the other of the operations 
| described.in cls. (i) and (ii) of S. 2 (1) (b) of the Act, that the term 
“agriculture” -neant, in"its ordinary sense, cultivation of the field, 
that in that sense it would connote such basic operations as tilling 
of, the ‘land, “sowing of trees, plantation and the like, and that 
"though subsequent- operations such as weeding, ‘pruning. watering 


__ digging ‘the sdil around the growth and r noving undergrowth 


4 


copld be regarded dts agricultural operations when they are taken 


he basic operations 
m those operations, 
be regarded -as bearing the cha acter of agrioultural operations, 


~ 


. t e judgment of 
the Court, “if the products are raised from-the land by the iperfor- 
mance of ihése ebasic Operations that „the subsequent Qperations 


“Ibis only” observed. Bhagwati, J. deliveringsth 


(1) (1958) $. CR. 107 at P. 158; 
. (1986) A. LR. S. C. 76g OS 7 - 
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“the. characteristic. of agricultural: ‘Spetation « ELM : e i 





ra EDU ‘these’ Basic operations : áre. qanüng "ihe “subsequent .: l 
operations. rdo- nor oue. Me .Gliatacterstie: of: S crab E^. 
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` Dealing. with trées s which ios wi cali “Fobseved, 


m 


“Ton "the: Jand: Or- are-of. spontgneous. growth“ mot involving : any < 
'. human. labour: or “skill, upon . "thé -land: are ~ -hot products o ES 
agricultura and the income. “derived therefrom: is: : Kot: agricultural `- 


ge “income, There is-n0. process fofi gtioultute. involved i in. ‘the-raising,. 
f zol iiep ? products! from, tea : ae ae ee A A T 





KOS The law ging - hus 2 “settled, “ine: ofer»: 46 t6 décide "n 
- whether- the- inconie! ‘revived by the respondeiit-by t the sale of. ‘trees: - 





: ce sin "his forests was "agricultural income or.not, the” ‘oruicial -questión 29 


- to be answéred'i is, ‘were.those. trees planted: -by, the. propriétórs. "of: 

~ thë estate, ‘or. did ihey- grow- ‘spontaieéously. a. ‘Tf. At. is, the, Jattér . dil 
Dit | would be wholly: immaterial. that the respondent “has” maintained . ict 
Tg large y establishment for ‘the purpose « of preserving the forests - and^ 3 


< "assisting. in ‘the. ‘growth: ‘of. the: “trees, . ; because - “exhypothesis ` he E - : = 


T cperforinéd no basic operations í for. bringing the forests. ‘into. being. - 


: Now;: “the. "Tribunal ‘has clearly: found. that “theré“were tio plan; ~~. 
‘tations’ of trees by t the estate ‘authorities. -worek the? name, and: ‘that ME 


D SL ~ the treess. “the income from , which’ js the: Sibjectmatter” of the PNE 


-assessrüents, “must “haye* < been, .of.. 'spontaneoss:. growth. Thatis?.: 7. 





i a (a finding: “of fact "which: i$ binding jon. fhe: Court. ia’ a referdtioe M 


 nnder $:66.(1) of the Act. The learned Judges declined to ‘accept. , E s 


z, this' “finding, because.- they dongsed that. ‘the. Tribunal” "had: iot” 


“appreciated the true significathce of. Podu- cultivation: "That; in our — 
, opinion, ds. d- misdirection,” If the” point. for: ' decisio had been- 

“quently. ‘sprung: up, ‘the evidence : relating; to” .Podd ailtivatión i 
‘would. : zhaye . been yery | * material,’ -But the ` potit- föt “decision. d 


-= "js not whether the forests.were ‘ancient and. primeval’ but. wherthe ~=. 


= they had been. Planted by. the zu tuthorities;'an | and of that, ue ae 


Ay Le 


t Pls EN a ew (^C SUPREME COURT. ^ Le 7 7 
x ? 5 cv -7 GA MC n we hn Ser e: 
. Podu cultivation volia have no bearing. - As a i result of the Padu 
. cultivation; thé ‘griginal fqrests would have disappeard. | But the 
question would stjll . remain . -whether- the forests . which ‘again 
bos up was of sponjaneous growth, or was: the result of 
. Plantation. “Row, there’ is; no^ evédence that as “and when the 
* Single Aad. disdppeared | under Podu -cultivaffon, the estate 
in 'erveried . and planted frees on. the áreas thus denuded. On 
<  cthe other hand, the learned Jikiges themselves found that after 
, the deStructiofi - of the- original forests, in the process of Podu 
"cultivation, there: was a fresh *growth: :Of forests ` from - the- 
stumps of the trees. which had been burnt. -If thate is the 
* fact, -then the new growth it also spontaneous ‘and i is not the result 
i of any pude E - : . iem DID es 


(7) T “fairness to “the ‘learned Tudges, it must be obsreved 
"M “that at the time. when heard the reference there was a “conflict of 


: aloné directed. to the preservation aud improvement of forests 
would be: agricultural operations | within - S, 2 (1) of the Act; and 
the view they t ‘took was that such operations ` when conducted on` 
a‘largé scale as in-the present case would-be within S, 2 (1) of the 
"Act. It was in that view that they observed. that ‘it is therefore 
idle to regard tilling as- the sole and- indispensable test of agricul- 
^o. ture.” The decision of the. learned - Judges. was “really : “based on - 
the view that though’ trees in the forest had not beén planted by 
È the estate authorities; the latter had "performed subseqtent opera- 
' tions of.a Substantial - character - “for the maintenance . and 
improvement of t the. forest, ‘and that, in consquence, the income. 
: "was «agricultural. income. : ` This view is no longer tenable in view 
e of the decision of. tbis Court it Commissioner.of 1. T, West Bengal, 
-Calcutta Ke. Benoy K. Saha Roy a- uS 


Neo : 48), It is cóntened by-Mrs Visvanáth Sastri A ‘the respon- 
dent that” on, | the. “facts stablished ` in--the evidence, the proper 
conclusich to come to is that the trees sold: bysthe Tespondent 
had been plaifted by the State authorities; and that the'decision of 


» -e n 


NE. < (1) (1958) S.C. 101 ; i no c quee 5 
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‘ judicial opinion - on the question whether “subsequent operations . 
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T Court-that. the income ding realised i is within the exeimpe - 
tion under 8. 4 (3) (viii) could be supported . even "on the-of view 
-law taken in Commissioner of I, T. "West Binga] $ case (lY. 
The. ‘argument was "that there. was unimpeachable * thate thé 
"old forests and disappeárede under* Podu cultivation, that the 
estate ' haq been ægularly, engaged in '‘plantidg trees’ at leigt ` frons * 
` the year 1904, as is shown by the accounts of the- zamin, that it - - 
was a. reasonable inference to up d that, there had „peen - similar . 
plantations evep during - "the year por to. 1904- not withstanding i 


"that no accounts were produced, for those years, because it would 


not be reasonable to expect ethat ‘such accounts would now be 


available, that thougif the amount shown as. spent. for plantation - . 
migbt not be considerable; that was understandable _when “regard ~ 


i is had to, the - fact that the ‘agricultural operations were conducted 


: on the hills. and not on the plains, that on-these facts, it would 


: be proper- to ‘conclude'that the. forests were in their entirety. the? x 
result of plantation.. It would bean erroneous approach, it was. 
argued, to call. upon the assessee to- prove tree by tree that it was 
planted.” Now, these are matters of apreciation of evidence ‘on ` 
what i is essentially a question of -faet, Viz, whether the trees were ` 


~ of sponteneous: growth or were products of plantation, . On.. this, 


` 


; proceedings. 


the Tribunal has given a clear finding ona consideration: “of all 
the material evidence, and its finding i is final-and not- open to 
challenge. in a reference under - S. 66 (1) of the Act. Even ihe 
` learned Judges of the High: -Court who considered themselves free 
to review that- finding-ànd, -~as already pointed out, without: justi- ' 
-fication,. could - only Observe that the trees muistehgve -mostly ` 
grown ‘from ‘the stumps left ‘when’ the forests” were burnt- for 
purposes of Podu cultivation - a finding Which. is fatal to the 
contention now urged for the respomdent that they were “the result . _e 
‘of.plantation, We are of opinion that there, are no grounds on 
which the finding of. the Tribunal gould be attacked in- these ae 


- (9) It remains to dcl: with. one» other contention add on: 


o; behalf of the refpondent, and thát is based on ‘the éact. that the 


E amounts spent s in the upkeep of the dotests were large i in” compari-. 


(QD (1958) S. C, R. 101 ; Hu ch UR 
(1957) A. IR; S. C. 768, : 


a 


l -e 
són with the receipts thereform. The following: are the figures 
relating to tha forgst'receip&s and expenses for the years with which: 
the present gssessments are concerned. - 

zov. - 


1959) >, T : SUPREME COURT ` can 


\ . 


so Years. e ` n. "Réceipts. e 2 Expenses, 
‘e = 1942-43. =.. * Rs.438,894 | Rs. 174 437 
1843-44 Rs. 407,447 ` RsQ209895 ` 
" 1944-45 (oQRs 582,22 ^ Rs. 228,830 
E 45-46. Rs. 38,971. . ° - Rs; 247,216 
1946-47 Rs. 689,366 - ` Rs. 460,369 


- 


= F = . 
The argument is that from the high proportion of the expen- 
- “ges is relation to. the receipts it could be inferred that the income 
from trees planted by the estate formed a substantial -Portion of 
the income derived from the forests. And support for this 
‘eonclusion is sought in the following observations .in Commissioner 
of 1. T., West Bengal, Calcutta Vs Benoy Kumar (1) 


: . “The expenditure shown by the asseásee for the maintenance 
‘of the forest is about Rs. 17,000 as against a total income of 
about Rs, 51,000. Having regard to the magnitude of this figure, 
we think that a substantial portion of the income must, have been 
derived from trees planted by the propriétors themselves”, 


10 To appreciate the true import of these observations, we : 


must have regard to the context in which they occur. The facts 
found in that case were that portions of _the forest *which. was 

. Originally of spontaneous growth had gradually been denuded, 
that the proprietor® had planted trees in the areas so denuded, 
that this had gone on fora period of over 150 years, and that 

e therefore “the whole of the income derived -from the forest cannot 
be treated as non-agricultural income*,- It was then: observed ` that 
“If the enquiry had been directed on droper lines, it would” have 

“me been possible. for the Income-tax authorities to-.ascertain how 
much of.the income is attributable to forest of 
growth anfiow much to trees“ planted by the prop 

. that, in view of the long lapse of time, it was -tot 
- demand the use for enquiry into the matter. 


~ 4) (058) SCR 101; 5 nM; l 
| o (957) A.V. R. $68." EU oe 7 


spontaneous 
rietors”, but 
desirable to 
Then folów the 
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observations on which the Rn nt relies, and, when read in ‘tHe 
light of the findings, that the plantations -miadt. Ww the p oprietors, 


total income a substantial pojtion waslikely to be agricultural 
income, and thagit was therefore-not a fit ease for ordering fresh , 
enquiry. These observatións do not lay ‘down that if- considerable. 
amounts are &xpended i in the maintenance of ‘forésts, then it must ` 
be held that the trees were- plantedfby the proprietors. They only 
mean that if a cons'derable portion of the forests is found to have- 
been planted a sbustantial po[tion- of the forest income may be taken 
to have béen -derivedetherefrpm. And this too, (it must be remarked, 


-jS only a presumption- of fact) the strength of which -must epend ° 
', -on all facts found. In. the face of the clear finding in the: present 


case that the forests with which the assessment years are concerned 
were of spontaneous growth, the observations . quoted. ‘above cag 


- be of no aśsistancé to the respondent It is scalcely necessary to. 
add that the observations ‘ lf the- enquiry had been directed on* - 


proper lines it would. have been possible for the ineome-tax 


authoritiés to ascertain how much of the income is attributable. to- 


Wi ére not negligible they mean nothing more than.thmj out of the - -- 


forest of spontaneo as growth and how mueh to trees ‘planted by -- 


the proprietors’ quoted above cannot be. read, as was sought to be 
done for. the respondent, as "throwing on the Department the 
burden- Morning that the income sought to be taxed - was not 
agricultural ` “income, That, ‘in. their context, ` ds not the true 


meaning of the observations, “and the-law is as: laid down in..- 


Commissioner of | I. T. AS Aenkata: Nan Naidu Ac ^. 


it in- the result, this aped is allowed, p? cider of, “the 
` Court below is set . aside - and the e reference is answered -in the 


affirmative, the “respondent. will - pay ibe cont of the appéllant. 


e. "t PIN 


E here and i in the Court | bel; ^| e *2 


ETT A — 


NO. $ i Appeal allowed. 


“ay (1958) S.C C.R. 101; _ = 
.. (1957) A. Te R. S. C. 768- 


Ll 


2c 
-e o 


*  -,1969] | 


2 
279. 


Ni 


4. 


THE BENGAL YOUNGMEN’S AGRICULTURAL & 
INDUSTRIAL CO-OPERATIVE SOCIETY LTD.* 


e 
$ . : s 
. HIGH COURT . f 7l 
. ¢ 
ee to h s ' s 
* re E . 7 i : Y 
. : i e. t r 3i \ L : 
e, * UC d e. 
APPELLATE CIVIL 
[o Before Mr üstice S. K. Sen. = 
iy aW LI'rag “rtd $ A 
BASANTA KUMAR BHATTACHARYYA Civil 
. Vs. P 7 1958 


wA SAX, qoo Y Yo wae $7 


. Proprietor of, aPhtni. Taluk’ granted va!» Darpatni' lease Proprietor died 


leaving 5 sons, one appointed administrator —Two successive execution 
cases against administrator Patni tenure put upto sale—Auction 
purchased by plaintiff appellant heirs of fourth son not made partly 
In the case—whether‘ auction-purchaser owner: oft 16\‘drinas share. of 
patni tenure or only of 4/5th share—Section 211(1) of the Indian Suc- 


cession Act—Order 31 
pro 


' as 


erly and fully represents the beneficially. s ^ sin, 
etween:the estate and\a-third' person—Debt incurrédvin his capacity OSE 


ule r of the C. P. Code—Whether administrator 
interested ons in a suit 


as jan administrator, is a, debt, of , the estate—Entire tenure, passes to 
auction-purchaser and therefore "plaintiff is entitled to a decree for dis- 
puted 1/5th share of rent of Darpatn: ‘Mahal, "sii TAECT 


This is a suit for recovery of 1/5th share of rent of a Darpatni Mahal. 


a M ey i C or. ag : . fe TEE (e "| 
Held: (y Froma consideration’ of the piovitions of ‘Section aud) 
of’ the Indiag Succéssion’! Act arti Odrer.' 3I. 

Procedure io 

he fully repr 

interést 
Cana, 

Rent A 

reversin 
.. pore, 

LJ 'e, 


A proprietor of a Patni Taluk granted a Darpatni lease in respect of the 
entire lands-of the tenure £o others: «The: saidi proprietor died leaving five 
“ sons behind him and one of, them was, ,appointed;-an administrator, of the 


D h 


‘estate. Againy this administrator ‘two successive money execution ' casés 
"-. were startet. Thẹe'Patni tenure was put upto sale;!and it was auctioft 
" purchased by. the. plaintiff. In., that execution ,case,, along. with the 


rin um um 


Administrator-Gerleral gal (who later on becamé administrator of the 
said estate) thé heirs of four sons were miade. parties. But the heirs. of the 
fourth son jwere; left out., Dispute arose whether, the ,,auction-pt 


(Plaintiff Appellant)shad became owner of 16 annas'of thé Patni tenure or 
only of: the: 4/5th sharé. theréof. «. USC 
D e 


DE abe ‘ Uo toa 2n 
du ri 


ule i: óf theiCode of. Civi 
ud appiat moat Pueg en administrator, has been appointed 
is the estate in a suit’ between the persons beneficially 


ed in: the.'estate on! one side and a third party} og; the other ‘side. :: 


E Cos ON rs uh. nei org 6 fd ap on c! 

Appeal from Ap C 

Sri, B. P. Baxshi, Sub-Judge, 1st Court of Zillah, Hooghly of Chrisurah 
peal No. 83 of 1950 dated’ ‘the 90th “day ‘of’ ' January’ 1 
e 


late Décree No': 448 of 52: "the decree of 


tdecree ofc{Sri» Rajaram Biswas, -Munsiff'Ist. Court jat! Seram- 
day of June, 1950. . 3 
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Y A debt incurred by an individual in his capacity as an administrator , 
and in connection with the work of the administration of the estate was a’ 
debt of the estate. 

di 

(8) If the heirs of sons are impleaded alone with ut adrginistrator in 
the execution case, this must be considered as surplusage af they were 
not really necessary parties; and the failure «o implead the heirs of any 
one of them Will not result in cage of an auction-sale being ineffective in 
respect of his benefigial interests; and thus entire nur, shall pee to the 
purchaser by auctio “sale. | AE s 


Roar Eo e 


Second appeal by the plaintiff for the recovery of 1/5th 
share of the, rent óf a Darpathi Mdhal ` 


The, material facts will appear from the judgment. 
. e E oy N e 
S. C. Janah and Satya Prosad Paneuee E the Appellant. 
eb E cii an 
Narayan Ch. De, Ranjit Kumar Bene and Sachindra 
: Chandra Das Gupta for the dc o fs. 


The sedge of the Court was as follow: 


s. K. Sen, J. i—This second appeal arises from a suit for 


"the rečovery of 1/5th share of the retit 'of a Darpatni Mahal. 


The facts are briefly as follows: — 


^od 
‘ 


One Ramíal. itha was the proprietor of a Patni 
Taluk Ichapur Kaikalà. The rent payable in respect of the 
Patni tenure is Rs. 3,541/10/- per year. On: the f4th Septem- 
ber, 1906 Ramlal by a registered Patta granted a Darpatni lease 
in. respect of the entire lands of the tenure to Sárbes Chandra 
Bose and ‘others, reserving the anual rent Qf Rs. 4.536/12/- 
Out of this ient, the rent of the Patni Mahal, namely 
Rs.-3,541/10/.. was to be paid by thé Daramiden "direct to 
the superior landlord and the balance of Rs. 995/2/. was to be 
paid by the Darpatnidars to the holder of the Patni tenure, 
namely Ramlal Mukherjee. - As security for the payment of the 
rent by the Darpatnidars, they poe Goverhment Pro- 
missory notes of the face vahie of Rs. 2,300/- with Ramlal and 
it was stipulated ,that the interest’ actruing” otf the G. P. notes 
would: be: set Hoff. against. the rent parable z the " Patnidar, 


eX thes 
° 
e. 
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we 
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Ramlal Mukherjee. Ramlal died leaving five sons, Mrityunjoy Civil 
Prosad, Ganga Chandra alias Lakshmi Chandra, Lakshmi ^ "LL 
Prosad, Janhabá, Charan*and Janhabi Prosad, Janhabi Prosad — 
Mukherjeg *was appointed an administrator of the estate left g Bhattachary SP 
by Ramlal Mukherjee. Agajnst Janhabi Prosad as administrator, | V. 
. one Mrityurjoy Bhay obtained a decree in Mqney Suit No. 1] The Bengal , 
*of 1985, the suit*being decreed on 30th April, 1985. "Iwo suc- Agric tural & 
cessive execution cases were started. The first execution case s 
became infructuous on they death, of the administrator of | ——— 
Ramla!s estate, namely JanMabi Prosad Mukherjee. "There. 9 F Sen, J- 
after the Administrator-Genera] of Bengal was appointed as 
administrator debonis non of the estate of Ramlal by añ order 
of the District Judge of „Hooghly dated the 7th April, 1938. 
The second money execution case was then started by Mrityunjoy 
Bhar, being Money Execution Case No. 300 of 1939, and in 
that execution case the Patni tenure was put upto sale and it 
. Was auction purchased by the Plaintiff Basanta Kumar Bhatta- 
charyya, who is the appellant in this Court. He made' the pur- 
e chase on the 14th June, 1940. In that execution case, along 
with the Administrator-General of Bengal, the heirs of four of 
the sons of Ramllal were also made parties, but thé heirs of 
the fourth son, Janhabi Charan, were left out. Accordingly 4, 
dispute arose as to whether the auction purchaser namely ‘the, 
plaintiff appellant, had become the owner of 16 ännas of ‘the , 
Patni tenure or only of 4/5th share thereof. . js 


The defendant respondent, the Bengal -Youngmen'$ Agri- 
cultural and Industrial Co-opetative Society, Ltd. purchased 
the Darpathi ‘tenure from Sarbesh Chandra Bose and others in 
1931. The plaintiff at first realised 4/bth share of the rent 
of the Darpatni from the defendant respondent. Thereafter 

* claiming that he had really betame entitled to 16 annas share of 
the Patni yent, he inspitufed a suit for recovery gne remain- 
ing 1/5th share of the rent of the Darpatni tenure. 

e N e i. Os -. 4 


The defendant contested the suit, contending that the plain- 
tiff had actually purchased 4/bth share and, that the interest of 
the ‘fourth Wn £f Ramlal, namely Janhabi ‘Charan, had not 
passed to the plaintiff, and that accordingly’ the "present ‘suit 
must fail.’ There was another defence that even if the plaintiff 





£s t 


. 
v ' x 
was We 


ANA was entitled í to, a set; off against the, interest. which 


which had been ‘originally. leposited, with Ramlal Mukherjet. 


fea had accrued on ‘the G. P, notes of the façe valpe of Rs. 2 ,300 /-, 


D l 


"D l L4 l l : et 

Thé suit. "was “decreed in the first instance on the, 11th 
` April, "1946. "In appeal the decjsion" of, the. learrned Munsif 
that die plaintiff was entitled tQ... recover, the rent of .thé, dis- 
puted. 1/bth share Was, affirmed,. but, ithe. finding that.,the dè- 
fendant was not entitled to set, "off. Against ;the: accrued interest 


MOAT’ 


of the 6. P. notés “was, reserved, the learned: ‘subordinate judge 
holding ‘that the, defendant was entitled.. to..such; set off.— , 


zOorfpnt 


Accordingly. second, appeals. were „preferred both by the „plaintif 


$a d th 


and the de endant; and Lahiri, J. by. his order ,dated the Ist 
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4s titted to recover “the n rent in the 1 6th, Mage claimed. the’ 


Decdinbér, 1949, set aside ‘the. decree of. the, courts. below and : 


remanded the’ suit for ‘decision according. to eertain directions 
given by him. Thereafter the suit was heard again in the trial 
court and the- learned Munsif, First court, Serampore, ;by, his 
judgment, dated, the 30th - - June, 1950, again,.decreed the suit 
in i In, the appeal. which was filed, ‚by, the defendant the 
learned Subordinate, Judge, Hooghly, reversed the finding of the 
learned Munsif as to the title of the plaintiff. and ,held that. in 
view of the fact that ‘the heirs of Janhabi, Charan, the fourth 
son ofRamlal Mukherjee, were not parties in the execution case 
in the course of which the tenure had been sold, the 1/5th 
share which belonged to Janhabi, Charan had. not really passed 
to the, plaintiff, Thé] learned Subordinate Judge; therefore, dis- 
missed, the suit; but on the question of set off He, agreed with 
the finding of the learned Munsif that the defendant was not 
entitled. to claim set off the interest accrued on the, G, P. potes 


in deposit. , fo We eat a AR ipa 


ae in al 


Accordingly, the plaintiff Bas, filed, the, ond Appeal: con- 


tending that the learned subordinate judge was wrong in holdinge 


that the estate of Ramlal was not fully representedfin the course 
of the Execugion Case No,- 300 ,of 1999, at which,the Plaintiff 
purchased ‘the tenure, There sis a cross, objection by the de- 
fendant that the learned Subordinate, Judae was wrong in 
holding, that ‘the : defendant was, not. entitled, 1 to,.set off in respect 


br. 


of the interest 4 accrued: . on the "G, B. Notes. in ‘deposit as 
security. 
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The first question is whether the plaintiff acquired 16 annas 
of the Patni: tenure Ithapur Kaikala by the execution sale "or 
he acquired: only 4/5th share of the tenure. It is undisputed 
that on theedeagh. of Ramlal one of his sons,.Janhabi Prosad 
Mukherjee, ‘was appointed as administrator and against Janhabi 
Prosad as administrator Mrityunjoy Bhar obtained a money de- 

. gree in execution o& which the tenure was ultimately. It is 
“also undisputed ™ what the first execution . -Ose started by 
Mrityunjoy Bhar become infructus because of jhe death of 

Kk the administrator Janhabi Prasad during the pendency of that 
execufion case, and that therefer or on the 7th April, 1938 and 
order was to obtained efrom the District Judge of Hooghly, 
before whom the administrator suit was pending, appointing 
the Administrator-Genera] as administrator edebonis non in’ res- 
.pect of the etate of Ramlal.' This is proved by the certified 
copy of the order sheet, Ext. 9. The sale certificate, Ext. 1, 
shows that along with the Administrator-General the heirs of 

efour of the sons of Ramllal but not the heirs of one of the 
sons. namely. the*fourth son, Janhabi Charan, were impleaded. 

e Accordingly the ‘plaintiff could have, acquired the, 16 annas 
share of the tenure only if the Administrator-General represented 
the estate fully and the considered superfluous. ‘The learned, 
subordinate judge referred to'section 211 of the Indian Suc- 
cession Act and Order 31 Rule 1 of the Code of Civil Procedure 
but became to the conclusion: that the ‘Administrator-General 
did not represent the Estate fully and it. was necessary that all 
the persons having the beneficial interest. should have been 
impleaded in order to enable the plaintiff to claim that he had 
obtained 16 annas title to the tenure sold. It is somewhat 


5 difficult to follow the reasóning.of the learned Subordinate 
Judge Settion @11(1) of the Indian Succession Act runs as 
follows: — e T ; 

e l $ e. 


e t j 
“The Executor pr. the Administrator, as the case may 


& be, of a deceased persom is his legal representative for all 
á purpose and all the property of the deceased penton yess 
in him a$such." ' - 2 
. ^ i . 


Order $1 R'üle 1 of the Code of Civil Procedure runs as 
follows: — a, cu 
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“Tn ‘all suits concerning property” vested ina trustee, 
executor or administrator, where the tontention is between, 
the’ persons beneficially interested in such property and a 
third person, the trustee, executér or administrator shall 

' represent the” persons so interested; and it* shall not 
ordinarily be necessary to make whem parties to the Suit. 


But the coyrt may, if it thinks fit, ogder them or any of 
e. 


thehf to be made parties." e: yis 
i bad i . 
Won ! " 

. It would appear from a consideration of the above tw® pro- 
visions of law that when'an administrator has been appointed 
he fully, represents the estatein a suit between the persons bene- 
ficially interested irf the “estate on one ‘side and a third party 


on the other side. ‘The learned Subordinate Judge pointed. 


out that in, Section- 211(1) of the Indian Succession Act it is 
provided that the property vests in him “as such” and came 
fo the conclusion that these words property interpreted would 
mean that the vesting is not mean acquisition*of the beneficial 
interest but is only for the purpose of representation. It is 
however nobody’s case that the vesting’ amounts to acquisition 
of beneficial interest. We are only concerned with the question 
whether the administrator properly and: fully represents the 
beneficially interested persons in:a suit as ‘between: the estate and 
a third person. ‘As already pointed out, the money suit ‘filed 
by Mrityunjoy Bhar and the money;execution case field by him 
to'execute his decree were proceedings between a third party 
and ‘person benéficially interested in the estate of „Ramlal 
Mukherjee, which at the time of the money suit was represented 
by one of his sons, Janhabi: Prosad. Accordingly it is difficult 
to understand why the Administrator-General, who ‘Was appoint- 
ed to succeed him by an order of the Ijistrict Judge, would 
not fully represent the persons beneficially interested in ethis 
subsequent execution case. The nly forces of the words “as 
such” is that the administrator will gonginue to represent the 
estate so long as; he continues as the administrator. The point 


for investigation, therefore, is whether the eer IDEE was * 


completed before the execution sale took ‘place. 


e. 
` . 


e. 
Mr. Narayan Chandra De, appearing fors thexrespondent, 
has referred to Section 258 of the Indian Succession Act and 


A 
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has: pointed out that the new administrator was only appointed 
for the purpose of adfninistering such. part of the estate as 
remained unadministered. He has urged that it is quite 
possible that -s0 fa as Janbabi Charan's share of the estate was 
concerned. it had become fully administered and the adminis- 
trator, : therefore, was noe ]gnger holding the office of an 
gdministrator i in respect of that portion of the estate. It is true 
that an administráter debonis non can only administ& the 
portion of the deceased's estate which is still unadministered. 
But in view of the facts of the present case it is difficult to 
hold that the estate had become fully administered in respect 
of the, share of the stateebelongigg to one of the five sons of 
Ramlol. Ext. 7, which is the plaine. of the money suit, filed 
5v Mrigyunjoy Bhar against, Janhabi Prosad a$ administrator of 
the estate,.shows that the suit was filed against Janhabi Prosad 
in his capacity as administrator in respect of certain monies 
which he had taken as selami or premium for settling certain 
plots of land belonging to the estate of Ramlal but which settle- 
ment had fallen through. Admittedly also the first execution 
«ase proceeded against Janhabi Prosad as administrator and the 
tenure was sought to be sold in the execution case, but the 
execution case.became infructuous owing to the,death-of the 
administrator Janhabi: Prosad.. Thereafter on the 7th April, 
1938 an order was obtained from the District Judge, .Hooghly, 
appointing the Administrator-Genera] as administrator debonis 
non and:the. against: the Administrator-General and: some heirs 
of Ramlal the second execution case was started. It is clear 
from the circumstances that the debt due by Janhabi Prosad to 
Mrityunjoy Bhar was a debt of the estate because Janhabi 
Prosad incurred, the debt,in ‘his capacity as administrator and 
in connection’ with» the work' of the adminstration. of. the estate, 
Accordingly the ‘liability of the estate continued and the Ad- 
ministfator-Genéral was appointed as administrator. debonis non 
in order to completeethe admirfistration. * It.is clear, therefore. 
that the administration wag not complete and the proposition, 
therefore, is unacceptable that in, respect of the share of one of 
the: sons: Raml namely, Janhabi Charan, the, administration 
was already. con®plete. The other three:sons of Ramlal, namely 
Mrityunjoy Prosad, Lakshmi Charan and Lakshmi Prosad were 
bound by: the debt which the administrator, had incurred, it is 
clear that. Janfabi Charan was equally ‘bound: and therefore -his 
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spare of the estate could not be regarded as completely ad- 
ministered until the debt was satisfied. ° aaa ok 
e a . e : 

‘It may be mentioned that the learnéd Muhsif altgr the 
remand dealt with the questions Whether the administration: 
was ‘complete gor ‘not and he referred. +o a certain document, 
which was produced by the respondent tð ‘show that the ad- 
ministratio was complete. This was a letter purporting: to be 
dated the 29th November, 1939 and: purporting to be signed . 
by Janhabi Prosad and it was tharked Ext. B(4) and it tontains © 
a recital that the administration of the the estate was complete, 
but''the learned Munsif fave sufficient reason for holding that 
the letter was a' bogus dhe and could not be relied’ upen: and, 
this finding of fact has: not been sought to be challenged. ' 
It fact thé circumstances of thé case show that the administra- 
tion could not have been completed before the debt due to 
Mrityunjoy Bhar was fully: satisfied. In the circumstances id 
must: be held that the Administrator-General continued to be 
in his office “ as such " when the sale was held in the Executione 
Case No. 300 of 1939 and therefore the entire estate must be 
deemed ‘to have been represented by the Administrator-General. 
The fact that’ the heirs of the four of the sons of Ramlal were 
surplusage; they were not really necessary parties and the: failure 
to'imipleaded the heirs of Janhabi Charan did not result in the 
salé‘ being in ‘effective in respect of ‘the beneficial interests of 
Janhabi Charan! © ’ : AE ; 

ted M EC SOR su : f 25^ a 
^U I must, therefore, agree with the learned Mynsiff in holding 
that the entire’ tenure passed ‘to the auctior? purchaser, that is 
thé plaintiff appellant, arid: therefore tbe plaintiff appellant is 
éntitled to a decree for the disputed 1/5th'share of tHe rent ` 
ofthe Darpathi Mahal." $O tee 

NEE acum o eese a s 

© Next Í comè to the point raised in th s-objection, 
namely whether the defendant was entitled tofa set off of the 
interest a¢cfued'on the G. P. Notes which «ere‘deposited as 
security by Sarbesh Bose and others. Ext. D(\) which is the 


gale déed ‘executed’ by’ Sarbesh’ Bose and. others'in' ‘favour ‘of tlie 


19597. t 70 7i ĦIGH'COURT ° 


“defendant society shows that along with the Darpatni tenure, 
` Sarbesh Bose and others sold also their interest im the C. P. 
`. Notes in deposit in the estate of Ramlal. In the Patta, Ext. G, 

by which. the 4«Dàrpatni* Taluk was created it is provided in 

: - paragraph’*7 thate the -interest -accruing on the G. P. Notes in 
'segosit ‘which’: Had been*endorsed in favour of Janhabi Charan 
J would be set’ off towards the rent ‘of: the-Darpatni Mahal. In 

view of the faétethat their interest in these G. P.*Motes de- 
' posited as security was also transferred by Sarbesh Bose and 

others’ to the-defendant society, the defendant society might 
get the benefit of paragraph ¥ of the Patta so long-as the Patni 
tenure was vested in Ramlal og his heirs; the G. P. Notes were 
held by one of the sons.of Ramil, namely Janhabi,Charan. 
' ` Butewhen the patni ‘tenyre was sold to a third. person, namely 

: the plaintiff, at an exeution sale, such third ‘person would not 

be bound by the corresponding term as to set off unless he 

received the deposit of the G. P. Notes from the estate of 

Ramlal. The agreement as to deposit of a security and set off 

of interest theréon was a personal covenant between Ramlal 

and Sarbesh Bose and others; Sarbesh Bose and others might 
- haver transferred their benefit under the convenant to. the 
defendant society, but unless the auction purchaser also received 
the benefit of the covenant from the heirs of Ramlal or the 
administrator of Ramlal's estate he could not be bound by that 
covenant. In the present case the sale certificate shows that 
the plaintiff^only purchased the Patni tenure. There was no 
private contract under which the G. P. Notes which had been 
endorsed in favour of Janhabi Charan could have been trans- 
ferred to him for holdings society. There is no evidence to 
show that the G. P. Notes in question had been endorsed in 
favour of the plaintiff, They could at most have been endorsed 
in favour of the admimistrator or the Administrator-General 
buf the auction purchaser of the Patni tenure could certainly 
not claim to get ahem transferred to him as security and there 
is no evidence that he,did so. In the circumstances the de- 
fendant society can only sue the heirs of Janhabi Charan or 
‘© the other heirs of Ramlal’ or the Administrator-General of 

x Bengal for tte recovery of G. P. Notes and the interest thereon 

' But it cannot be said that the plaintiff appellantewho purchasec 
the Patní'ténure at an auction sale is bound by the covenant 
for the sel off ‘of the part of the rent of the Darpatni Taluk 
against the interest of the G. P. Notes when the G. P. Notes 
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T : P; ‘B. , Gajendrogadki and Mr. Justice A, K. Sarkar. 
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: when " income-—Inference " ‘from „the failure „of tho -Assesseé to prove the: nature 
' e ` 


?-; and | source of thé è, income— Constitutíon ordain “Art 136Grounds Hf ehpeot P 


. Sunder Árt 136, © Ve ones n1 ne oe 
(M uM NE j 


E t, Whether a receipt. of Income within the meaning of the Act f 


. deben pi facts. and' ‘circumstances í in tach tase; T. J: e. may: "draw an 


. Inference” that the. receipts are of assessable. nature 


. "prove satisfactorily the Source of thei income ánid.the: nature. of the "income. 
` 5 = z Aes 


z e dtus open to the. "assessee to challenge the correctness of the decision of 
3 um the Income Tax Tribunal non grounds which could be taken in, 
-against ka iüggihent o of the rad Cou re UNE D. 


e UL SUE 
AI meee ME Cee 


pr he indterial cas ii appear ar from: the Judànient: EOS 





A eut i: “Advocate for the "App ellant. So me a : a 
g : . K; X, V, Rejagopala Saatri, 'R.H. Dhiber: id D: Gips, 2 Adro- . 
TE ey „caie for the respondent. d ay Yos : 
2M UU DE Pee ine N E EN Bet 
2 The Jédgiméaé of: the: ‘Court Was às s follows P — 2 u 
or” 2 M E e E i Y j 


ut TL L. VENKATARS NS _AIYAR, i These x are on by 
; especial. ‘leave’ "'agaiüst the decision of the- "ncome-tax' Appellate 
"Tribunal ; Magras,- 
appeals: qur. A«Nos; . 5489; 3499 and33194* ‘Of 1952755, - The 
z^ appoi spe: on business in Atrack, ,He also” runs. a. Lory, For 


yo 
2 Vue wor l^ 7 
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i zu -Intoine Tax Act`1922-as amended Séc% (66) and Sec; 4 Cash Receipt" 


if the Assessee fails to | 


an- appeal- 9x 


T d Vissenath Sastri, "Senior iets: B. K: B. Naida, 


dated “agth January i 1953, passed: in three ^ 
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‘the income chargeable t to.tax' was Re. $4,600. Likewisé, for the , 

assessment year. 1946-47, . he found that the’ ineorhe thargeable cd 


was Rs. 27,500 and: fot. the. assessment . year. 3547- 48^4^e hed 
that it was Rs. 54,500:- “‘Thiese amounts appear, " ‘in the” account ` 


‘Conimusstoner of Income- . ` books gf, a- "fir of. which ‘the appellant iéa partner as credits." P 


i Hydari 


T. L. E -> 


Ed J 


ie “about Rs. 80, 000, .in the Arrack ‘businegs - conducted by him, - 


- “from him.-/ . The appellant. Was asked to, give an “explanation as 
| to bow he came.to possess these ` amounts. His. éxplanation "was. 
in two ‘parts. He. firstly, stated his father had Made a profit: kN 


that he. had. his* ‘amount With- him when hé- died which: was in n c 


E the “year 1936, that ptor, to. Äis. death he; entrusted ‘this. amogiót.-- 


to. the assessee's aunt, thai shé' died in 19445 ' and before. her- 


U ‘death, she handed this amount over to the ‘appellant. “As tegards -u i . 


-the balance’ of about. Rs 4 42, 000, the “explanation of the. “appellant 


. „was ibat they. repfesented the. profits « ‘earned in -a paitnérship ^*^ 
m concern which’ carried" on business in Arrack dürinġ . the years " 
$ :1938- 39: to. -3944745 ..- THE partners of: that. firm” were “two. e 


“persons,” -viz., - Ediga: "Tbayappa and- M: Govindaswamy 
Mudaliar: , The--case’ of the: ‘appellant - is thatEdiga ‘Thayappa 
was only a -benamdar for. him, “atid that the” "profits: earned ‘by . 
- the business during these years were the profits in: which” he. ' 
"had a share and ‘that | came. to Rs. 42, d00. .-This stofy was-rejecs- 


"d ted by the Iacome-tax” "Officer. ; Both the _explanations. of the. ` 


“appellant. . having been: diejeéted,. "the Income-tax -Offices- “held” Ey 


|... that the amounts in question represented toncealed income. ánd — 


NS 
"impósed : tax thereon. - . The ‘appellant appealéd to "the; «Appellate E 


-- Assistant Commissioner ‘who again. on an- ‘investigation of: the ' 


- facts, agreed: with the ‘conclusions of the Income—tax Officer. The -i 
„Appellant took the’ matter . in- further appeal ; to the ‘Appellate : 
> Tribunal and by its judgment dated 29th January 1953 the; ‘Tribunal a 
confirmed the decision of the Appellate Assistant Commissioner: Ii 
elaborately. examined - -the evidence‘Aas to the - -gift-of . Rs. 80, 000 
which. was alleged to have Been made by the appéllant’ s father - 
to“his aunt, arffl- by her to him.. jt. gejected dr as usiye. - “dt«then. . 

. proceeded ` to exemine the- case of the appellant p rna the E 
amoünt - pE: Rsv ai 000-4 T PH. ‘that therë: was ce a to 


- 
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i x N- 


establish-that Riga Thayappa was a: beüanidar for the appellant, * 
that id the account books. of the firm it^ was only the name | 


of - "Tháyappa * tha "appeartd, that the firm was registered 
under, S. 26° (a) of*the Indian Income-tax Act, and that in 
the application jt was only the same-of, Thayappa that appeared 


- 4$ a partner, The Tribunal also. points out that during this 


period of six „years, thete is no proof that Thayappa. paid over 
to the assessee any share’ of the profits. It also referfed - to the 
fact’  thatsfor all Jis trouble” Thayappa- was ‘mot remunerated, It 
rejected the evidence of Ediga "Narasiah and Govindaswamy 
` Mudaliar’ who were examined by the appellant in proof of this 


M to aact the case, In the ses ult. it held tbag” the case . of the 
appellant with teference to the amount of Rs. 42, 000; ;Was also 


not eitablished. ‘Then it proceeded to observe. 
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* «As the assessee has not. ,succeeded in proving: ` 


z ie " his version - that Rs. 80 5000 - was got from. his aunt 


2 A ` was earned ás his* share of income from Adoni and 
: ‘Nandyal ` "combines, there is. “no alternative left but 

pi to treat them as undisclosed income.’ 

(2 £y "Now. the: contention ,of the agpellant i is. that assuming 

that hé had failed to establish the case put forward by him, it 


does not follow asa matter `of law that the amounts in question: 


were ’ income réceiyed or accrued during the previous year, 


- that it was the duty of the pdebertment: ‘to adduce evidence 


to show from’ what source the income’ Was derived and why it 
` should” *be treated as concealed income. In the absence of such 
evidence, it is argued, the finding is erroneous.. We are unable 


- to aggec, . whether à "receipt is to, þe tredted as income or not 
E must depend very largely o on the,facts and circumstances Of each 


casé. - In flic present ‘case’ the receipts arè shown in the account 
~ books of a'firm: of which’ the appellant and’, Govindaswamy 
/' Madaliar were ‘partners. Wherthe was called upon to give 
explatiation” he put forward two explanations, one being a gift 


‘of Raw 80,900 Ang the other being receipt of- Rs. 42,900, from ` 


business of which he claimed to be the teal owner. . When both 


- these eplan£tions" Were ‘rejected, as. they have been; it was 


clearly open to the "]ncome-tax Officer to hold that the income 


~ being given to her by his father and that Rs. 42, 000 : : 





E must be; "cnceiled.i itcdine. ^ There: is ample: authority fot. ‘the e 
Ze “position that? “where = -aÑ assessed- faijes to P rove. ic. 
"the 8 Source ‘and’ natuie Of c certain: amount of- cash ‘received : during = 













zh comet ti UN 
E Y Gsiihasrsjul Müdalía - ; ie , accoutiting^ ; thé. Unc metas- Oficer i is entitled to: "draw 


: the'i rinferénce that EU receipts are: of a Jüssessable* .flature: ; Thei 


sue to which” | the; Appellate: Tribün" “came ES ‘ere RU 


y Ine. es no 








Boe We mast mention: ‘hag gainge "m orde£ of. t "abusi Wo 28% 
; appelant applied’ for sdkerence. to thé. -High E it : 

j e^) of :the: ladiad. Income“tax Act'and, the ‘Tears ied: Judge: of : 
= the High: Court dismissed that a pplication. 5 No. appeal. ‘bas beén --. 


x Prefered agains jt tiat at all Tke- present appeal: is” vagajnst . “the. : 
TE of the Tribünal ae, Iti ‘is Boc “doube: à 






















soz quéstion; the- aces. Sd the “decision ofthe 


: "ground. which migiit have- Been: tikea: inan, v appeal: against. thé ee E 
E “judgment of the. High Court.’ 
z Were; staken i in. the reference” aides Sécdol 66 Y: ot: me 
inc ; t Ac t JE -Woüld therefore - follow: shat ‘these gad 
-dré-not o opéri4 ‘tor the. Appellant; I "However, | no such objection was . 
aké: )n- behalf: of. the, reSpoüdent andi in deciding’ ‘the’ äppes! o on. 


the, merits, we: :dé tiot wish gbé linderstooda äs : holding: dh that ue i 3 
a ‘appeal ia competent 
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s ojọ of t the Controller | of A under " "Minisity y. Industries is sued 
for; Rs. 50001: Being deposit for tenders—Plajntif’s tender not accepted--Their 
y defosit not. returned on "tke lea that the Tiability a attached to the new-dominion. - 
; of Pakistan That Section 80 Notice Vender C; P. C. was not in order-- That the 
5 suit: eds s barad L4 Limitation and was iad. f for. I ionjeinder A parties. 
i-e 5 tx . 
i Bed ftat “the. shite: ‘attached is ihe defendant. Unioni af. India 
se. e. and not. to, Pakistan that notice under Sec. 80-C.-P: Ç. was in òrdêr- and the 
„plaint attached. to the notice must be deemed to be part, of the. notice---that 
^ . underthe “circuinstances- of the. .case the suit. was not barred sa limitation.” 
P Bor was it bad for non-joinder- ‘of Parties. ` fat i o- ; ees 


- 


The. “Material facte vill appear from the Jüdginent. 


z “Sem Nath. Chatierjen. for the: Plaintiffs - 
Ge e ES Sisir.K. Mukherjee for the Defendant S RU 


E 


ne Judsient p the, Court was. TT lies: T. 


Cic P, B. Mukher fte, J:- SU This isa suit "by ‘Prékash Brothers, a 


T». ^ registered: firm for thé recovery of a sum of Rs. “6,000/-.which ` 


“they + - deposited -under. ‘the germs of a- “tonder- FEN, was 
z ua réjeoted m the Government... "E f CREE 


"The ‘facta: of: this derit lia within. a ell compass. The 
Ee of the ‘Oontroller of Supplies (Disposals); - now: Regional ` 
Commissioner, (Disposals) under the Ministry of Jgdustries and 
_ Supplies at Ne. $; Esplanade Fast, ‘Caloutta, invited ‘tenders 

A -in 1945. for the puróhase of Bullet _ proof. Plates. , In answer to - 
i F that- invitation the plaints Paid a gum, Lo: Re. 5, ,000/-" to the 


- 


NGC NC 


Dol Onal $ Sido: Sult No. 1954, NC E a i 

- 0.0- =- EE AE. 

pacc; lII. ^ A sagt UNUM ee eo 
. 9, S : «o ¥ I À a ES s 9. 
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ars ae i - . m 
~- Oivi E ornaat by: depositing tho- sum with the- ` finperiäl, Bank of 
AU Iam 7.7 > Lahore under ‘the ` Deposit- at - call Receipt ‘No, 25/606 dated. 
. ee - the 29th Deo: 1945: payable . in “favour, of the* Controller of. 


Suppkes (Dià sos) Caleuttá. ' The plaintiste’. tender waa. nof ° : 

] , accepted. The Plaintiffs, however, fpiled to got back the. sum `` 
5 ES Onion In dia” _ of Ra, 5,000/- whioh ‘they had, “paid- an. a deposit. ` The claim . ^s 
es OER _ now ‘is-to-recover that gum of* Rs. .6,000/. . with interest @. 8%: 

P. B. Mukherjee, J _ That in short is the dispute. E NL ‘ qe EET i 


~ Prakash Brottiors 


5 : Alt kinds of Afonia, i mosily-tedfiistl i and: ‘anmeritprious | s 
Pu wc were takéti by thé: dotenaiaht Uiior òf Iddia: Ths Issúðs ais ——. 
A LS P DU dans settled by! the Court, Howaget, are ET m. Ets 
Coo d 7 705 Gi) Isthe liability te pay, the. sum of- Ra.. 6,000, the- 
EpL Lo Ser A “liability. ofthe Union of Indis. E 


S T ne Š OR is the Notice: under section 80. et ihe- Civil Brosédte , 

i up T Code valid and. sufficient ? DO WU 3 . 
f EI Ia the suit barred By. imitation P. m B l 2 des 
; ; : B e Is the euit bad fornon- joinder “of parties a fe Es 
in AE Ei 3 » 6). "fo what, Pallet, if any, is the. plaintiffs. ‘entitled i 


- 2 "There i is an adthiteed brief: “of ‘dootiinents hich ‘has Deen 
pr ae err ' marked as "an Exhibit án. this; càsé.- .It “also contains Ux 
` "xi B corres pondenoe. "There i is. only one ‘witness, a partner of ie 
: ' ` plaintiffs; "Vedprákás who gave - -évidéniée ‘in this o&He.- i 
^ witnéss was called’ oh behalf of thé defondant, Uhidn of Lid es 


M ue od up iiio. Ño. i “Th ‘thé initia Satadi, thè Hefa s OF . 

ee T ENS ilia Utiion of India on this issue 4s that "us the rélevalit timé ° 

Ax i $ . pus in: 1945/1946 there was no “Cision . 9f, tidie, and, the’ tlie 

a Mt ra oe "Government of the country is ‘not’ the same! Government. of : 
" an" the | country, as the present defendant’ ‘The usual allegation 
Y -by the Union of India was made -that this was. a liability of 

Ay Res etd a the Government of Pakistan under the Indi, Indépendónog: 

i Ut EnA T ^ (Rights and Liabilities) Order, 1947; although the veontraot. T 
25 to bë ‘performed, ‘in India in : "Caleutta. and "ai Tatanegar ^ in 
se us - India,. The pointon. this issue is -in my view academic. today 
"having ie tothe corresporidencs, admitted át the trial by 


— 
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= 1950 J Page | c “EtG Goth. 


Which uindér the Tether dated the ahd: Juris; 1949. from the 
. Regional - Ocmuiiadioner eels )} the Governntiont öf 
India ôtàtëd ^ — . à: 


hs “On récsipt of the "Éedtaihy Réceipt the 86 
of Ra. 5,000/: Will We réfineed tö you," ES 


Tain aatigasa that the liability tò ; pay i (Eis Sum of Rå. b ,00]- 
“is ihe liability of the JUnióii af India. it was & Gotitract 


sae Ste 


aitity D&poait 


eritirelysfór. the purposes: of India within the meaniiig of this 


, Indias Indepéndénes. ( Rights and Liabilities ) Order 1947. 
_ The Goverhinént of f India i thifough its "Regional Commiissioriet 
- gai ön thé ‘id Aüjiit, 1949 | wrote to the Plaintiffs. ini 


S Acsdicxntdt for refund of Rs, 5000/- deposited as 
v Security -Depbsit has alréady béen doné and further 


| communication: in this- Gorinection. will follow from thia 


~~ 


Office Cash Séotion at an early daté";- 


^ 


- Finally óü ciis Žóth Seplirhbàt, 1849, the Regio ial 
Comtiiaaicti¢r ¥ Wrote to- ths pláintiret Baying -— 


Iam to inform you that arrangements are being made to 
-féfund- the amouit at an éarly date, Thé delay 
‘is regiétied”. l go oe 


I; therefore; hold on these facts that the defsadent Union 
of India i8 li&bf6 tp pay tlie i šim bf Ra; 5 auld and answér this 
issue in init affirmative, : : 

Issue No 2 :— The next isstte challenged io: validity and 

. sufficiency pf notice. unger geo. 80- of tlie Civil : Procedure Code. 
“The only point on which the learned counsel. for the Union 
* of India challenge the notice under Beo.80 of the Civil Proce. 
dure Code.was ‘that this case that the Union of India promised 
to pay or'led ue plaintiffs to believe that they- would pay was 
not pleaded ip the notice. This is obviously an uninformed or 
‘misiriforméd argument. It is trie that in the body of the 
. Solicitor’ 8 letter sending the notice. ähdef Seo. 80 óf the Civil 

d C Code the facts ¢ are briefly atiatid ; but the- notice is 
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E merely this letter of: the: ier spit? diio: e^ Aue. : P. 
~ whioh-is- tlié copy. ; of the “plaint itself I. find s ‘no “discrepancy — 
z = Betweeh ‘the „plaint: and tho“ hotles” .beoàuie ‘the. plaint : itself . 
“Praia air Brothers “being: the enctSaire of the. letter is-&- “parts ef; the eir ad S 


Z 4 “should. bé treated as hotioe i in the facta -of this. cae, ae x 
` Unidtof India . 2 l b ETT LUE 
x eno AS - The’ cauae-ef. sation pleaded. in” the: “plaint: is. ‘lear’ “enough. ` 
“PB B. Mukherjee: d < The plaintifs deposited - the gum. öf Ras. -5,000].: in -ferms of 
Us ^ thë tender: Wu iThe- "tendep was ‘not ultimately accepted, ditis 
Pn ri ` plain law: ‘that “thi - -mopey -is refundable o` the. plaintiffs - in 7; 
Lc Uu E a _, those cirounistancds. - Tht the. fact that ‘this monéy- wis depos?” 
EN Zsited: as. earnest ` monéy under. the. ‘terms. of. the “tender and: it was 
(3 . deposited. under the Call-receipt™ “with ” Aniperial Bank - of 
EIE - :Lahore. of: that- tiie, "does not in- my view, dobar: -the plaintiffs © 
i3 Z olain ‘against’t ‘the, defendant Union j nor does it niake the notice r2 
:inválid or: inguffioeint. : Ishál: ‘have. ^to “speak "miore-on this? . E 
onus of ‘action’ ‘when’ T ‘come to discuss: ‘the - next’ issue on 
e limitation. “On this issue,  therefore,. T ‘hold: that-the: "notice 
M abs ' under seo. “80 of the. Civit Procedure, Code i is à valid: and sufficient: | 


um : ON - : 2 re a aud answer’ “the issue i in the afirmativo: 








E. ARES i HE fime No: 3. E Thi issue raises the- dieitign: "i imitation. bar 
ET The deposit -of Re. 5,000/- at ‘the: Imperial: "Bank. of India; <~ 
É uU er ae ; Lahore was: “made “under. the Call-receipt on: ihe. 29th Decéniber;. PPS 
AM - 1946, That Call: Receipt was payable i in favour of the: Controller a 4 
JP = - “of "Supplies, Disposals, ` ‘Calcutta, -whiàh; was- theepredecessor _ of 
7 . the; Regional: Conimissioner, pO The te forms of. the. tender E 
P5 pu < inter, Jalia were ; — - M : E i i 
= d E ay aa, . z v uv AIL tenders must ip iioii h Ma a “Deposit a " 
ee eee fg E. Gai Receipt, for: Ra E ,000]- depesited £ aB earnest money .'. 
B = Pero nds MT: -Imperial Bank; Reserve | Bank . or' Government pte 
AUI Treasury, i in favour. of Controller of. Supplies (Disposals) - 2s 


MAS Sue d : px 3: "Egirlie. Place, Caloutta: - nene no' case > will bə 
~ m ern fe FE Rugs is “taker Lorie earnest money". d $ To? He 

M s: LT. oa TA Thé plaintitis wrote to thé Controller af f- Sapnities di the.. i 
a poe ar spt i  12th- February 21946, stating that the: due-date- for. the accept: x 
IE: E gs 'anoó of that 4 fonder. expired on the Aud. "Fébruary,. ion “ang P 
E ex a. E E TL xo s : d f ia 3 ur E ON 
A LS. Hs aue ut e de adu puc Mr 
dc Mr. p g da Ir PME SE c MU LEN D Co a PETALA 
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claiming. immediate refund ‘of the" deposit of Rs. 5,000/. in 


' default of which they clgimed to ‘charge. interest @ 6% on the 


deposit. On the, 23rd. February, 1946, the ‘plaintiffs were told 
bytletter that, the’ matter , ‘was being ‘considered by the Iron 
and Steel* Controller who haf been asked to expedite the 
matter.: Nothing Bapperied, -The plaintiffa cômplained about 
the delay again' on the 2nd July, 1946. . -The plaintiffs 


, repeated vapi elai for immediate refund of Rs. 5 ,000/-. 


"hereafter " on the 10th , September, : 1946: the Deputy 
Regional: Commissioner, Dicposale,appears to have sent a letter 
to ghe plaintiffs. (whigh is defendant's “document No. 11) 


E stating that the Imperial Bank of India, Lahore, Deposit Call 


Receipt dated, 29. 12, 45 for Rs. 5,000/- had been returned by, 


, the Regional Commissioner, Disposals duly discharged to enable 


the plaintiff to obtain payment from the Imperial Bank, Lahore. 


. This letter has not been proved; ‘Tt was never received by the 


plaintiff. It ‘is surprising that this letter was not even duly 
addressed. The address given was “Prakash: Brothers, Lahore”, 

although the Government knew from the tender papers and 
also from other correspondence that their address ^ was “Prakash 
Brothers, Badamibag, Lahore", This letter was supposed to have 


been received by one Zakauddin, who was not known to the 
plaintiffs nor was:he an employee of the plaintiffs. I have little 


: doubt on thia, 'evidence to come to thelconclusion that the plain- 


tiffs did: not receive this original Deposit’ Call Benoni discharged 


j by. thé Regional” Commissioner, Disposals. 


The plaintiffs iaki their complaint ‘on the oth December, 
1946 saying that the money of Rs. 5,000/- became die to them 


E as early as the 2nd, Feb., 1846 and it was the end, of the year 


z 1946 and they had not wat got: back. the money. Then from 
_the 18th December, 1946 follpwed ° the’ episode which may be 
` galled as the period ‘of é enquiry from the’ ‘Post Office and pur. 


' guit forthe ‘alleged. Discharged ‘Deposit Call ‘Ogrtificate. The 


original . ooulf not be traeéd, On ‘the , Ist. April, 1947 the 
plaintiffa Pitterly complained to the, Regional Commissioner, 


"4 Diboni by. their letter of that date that more than 15 months 
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‘Civil ' had passed and they had not got the money which + was their 
ee due. f ow ° ~ 
1558. —— ay 
Re. Complaints continued PER the plaințiffs. On the 2rdi jy, 
Prakash Brothers . 1948 the mo ud wrote m the” bea Colnmissionet 
vs, 
“Union of India stating : $t 





f , ' «We very much seit to infor you that inspite of | 
P,B. Mukherj ee, d mE . various reminders through registered letter nothing } has 
C ., . been done by you to trace the above Treasury Receipt 
said to' have been, sent by you. under registered ' 

. Cover to ots Lahore address which we never received, 


l - + + The Treasury Receipt was sent to you and the respon- |. 


sibility of refunding us the &mount lies on you. . We 
might . mention that our amount has been blócked 
up for a very. long time and we annot wait any longer" . 


They threatened legal action. ] 


Thereafter on the 26th October, 1948 the Superititeudent 
, of the Imperial Bank of India; Head Office, Calcutta, . wrote 
^ 46 ‘the, Regional | Commissioner of Disposals that ` enquiries 
from the Lahore Branch ‘showed :— Eu 3 


- 


. “I am advised by the Kietna, Lahore Branch that 
the sum of Rs. 5,000/-.in question was deposited by 

. Messrs, Prakash Brothers.in favour of the: Controller 
of, Supplies, Disposals, Caloutta, on the 29th October, 
1945 and the relative deposit at Call Reeeipt is still 

zs outstanding in Lahore Branch books. -Mossrs, Prakash 
- ' Brothers have already been requested to execute an 


; indemnity bond duly counsersigned hy the Controller ` 


OA uf a ane . "of Supplies, Disposals : and to forward it to. Lahore 
» ip m A Branch after having, the signature thereon attested, 

7 ` ' when , a-duplioatè- Deposit Call Receipt will bé i issued, 
"E V. . I am now instructing, the Branch to’ forward to 
` Mesars* Prakash. Brothers suitable emergped in indem- 


: . ` nity bond for its: execution”, V decas d 


‘Finally indemnity bond mes duly executed by the plam 
E ee 
( ] f 


* 





. V A 6 
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and was sent to the ‘Regional, Commissioner, Disposals *for Civil 
counter eignatfire 8o that they- could obtain a duplicate copy - 1958 
of the said Imferial Bank of India, Lahore receipt for Ra,5000/- LEBER 


fon by thts timo if was: obvious that the’ original . Call Receipt Prakash others 
was lost due to xc 8 ae MS of the letter » Union o lAdis 
to the plaints, m "MeL wv e "e 





. P.B. Mukherjee, d. 
| X6 will ilias be seen, cn from. 1946 to 1948" the plaintiffs 
thromgh no £ault of theirs but due entirely to the mismanage- 
ment of the ` administration gnd ite carelessness failed to 
obtain the 'sum of Rs. 5,000]. whteh. they had deposited as z 
early as Décember 1945. Then afer this episode ` of pursuit 


* for the original bank receipt had ' dosed. ‘and while the dupli- 


cate was being arranged to be issued with all the caremonies 
of an indemnity. bond, a side issue was raised by thé -defendant 


_ Union of India i in June, 1949 calling upon the plaintiffs to pay 


 asum of Re. 106/- for three samples of bullet proof plates 


issued to the plaintiffs. By the lettér of the 29nd June, 1949 
the Regional Commissioner of Disposals wrote to the plaintiffs 
that on receipt of this paltry sum of ‘Ra. 106/- the whole of thé 
security deposit of Ra. 5 ,000/- will - „be refunded to the plain- 


_ tiff. Nothing of course’ happened although the plaintiffs duly 


e delay that had alheedy poonired. 


paid tbat sum of Re. 106/.. Finally.on the 3rd. August, 1949 ^ 
the Regional Commissioner wrote a letter which I have already 
quoted, olearly stating that arrangement. for the refund of 
Re. 5,000/- had already been done. ànd the communication is 
about to follew from the Cash Section of his office. Nothing 
followed from the Cash Section except opposition and redtapism. 


. I have already quoted the letter of the 26th September, 1949 


whereby the Regional Commissioner again wrote that the 
arrangement were bejng, made = refund - and regretting the 


x 


In fact thie letter of the. 19th October, 1949 from the 
Regional : Commissioner, Disposals. to ‘the plaitftitfs, for the 
first time’ shows that the letter of irdemnity was countersigned 
to enable a duplioate fixed deposit receipt for a sum of Ra. 


CCo. 
20 Mead 
Prakadh Brothers | 


ze VHeGh t s 
Union of India ~ 
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+ P b id "kindly to arrange, for the refund of. thei same to us" 
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l Bi ooj: ‘to’. i8sue. "riis, TEN is the ` "daté By which, the 
"y Uníon of India enabled’ the plaintiffs to- “recover money from 
the: Tinperial. Bank of India, Lahore, On ito 25t October, 1949 ` 


the plaintifía said 4n their letter to the Financial Ad viser of the . 


Disporals' Directorate Ministry of Industries and Supply." 


E. E Woi and it difficult for, us to rolis the money. from: 
wr — Pakistan Government ‘and therefore request yer very 


"in other words it is clear that by that tims. the séparation; p 
‘of the two dominiés, of India, and : Pakistan and. the conisequen-. s 


sees ; which followed there from, had. taken place, ^ The bleintiffe: f 


, àue to riots and, distuirbanceg hed to shift” their office to Idia ' 


e from’ Lahore, 


It shows ‘that from. the 26th "October, 1949 the ery 


right to ‘sue the Govérnment for « .money arosp. Until then it 


‘itthas aid - moe i bC 23 avena PUT ct 
$ ^ EE 


was'a case of recovering that money : from, the, Tmperial Bank 


“of Lahore first on the original discharged € all Receipt. and later - 
‘on the duplicate. ‘thereof: I shall presently, state- the reason 

why. i Say 80. - But beforé that, itis necessary: ‘to refer. to yet M 
‘another leter. "of the ‘Government, dated 3rd. Tune, 1950, Where " 


Ra 


`- sAg ‘the deposit i in question was ‘made by: your: 'Glióbte 


M the responsibility, fo refunding the amount Tests with 
ss. the Government of” Pakistan. Your ‘clients may; 
2 l -"therefore,, please be, instrnóted to addrepe*the Govern- 

‘aia ment of Pakistan and ask for refund, of -the amount: in 
2 "question. ' In fact the Treasury Receipt duly disóharg: 


i 
P ; 
* zd hy 5 


" Cr ‘more ‘conesrned”.” ae on te Gag oe 


This Was & iinde attitude, fot vien it ‘come to the. -taking 
of Rs. 106/- ‘from the plaintiff for. the samples. ‘thé Goverment 


‘of Indis took it avd not Pakistan but when it eaque £o .return- 
_ing the plaintifís legitimate due& of Rs. 5:000/- the Government 


of India” was ae: the ee to, "Pakistan. "The 


a red has been: returned: to' ‘Your ‘lens -and ‘we. are no, 


re 


in ‘Lahore Treasury which is now in Pakistan territory- . 


CE 


NA : "gag it was the property of the Pygkash Proben l 


LER , EOS. o ,HIGH COURT: - 
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‘ certificate igened by the Deputy Director dated 17th May; M951 l 


shows that ' the, “Government of India had_no interest in the 
mony coveted by «he said Deposit. call Receipt. and it admitted. 


. payablé to them quaere 
"Thjs conc[udes a fair" review. of the.carrespondence on this 
subject: This review was necessary because of the point of limi- 
tation which appeared to ' be the only point urged with enthusiasm 


on behalf of the defendant Union of India. Before dealing with 


`. the point the only other date that I need to record is the 28th 


July, 1954, when this suit was instituted. 


If the limitation is for a period of 5 years either from the date 
when the terder was not accepted i.6. 2.2.46 and therefore when 


the money became refundable or if the date be the 22nd. June, 


1949 when there was a promise to pay and an acknowledgment, 


the claim would be barred under. tbe € three years rule. 


s 
Me: Mukherjee learned Counsel for the sione of India, first 
Mose that article 66 of the Limitation Act applied. In my 


- opinion article 60 cannot be applied to this case. The opening 


words of.the Article are :— ts S : 


“For money deposited under an agreement that it 
be payable on demand" ete. 


4 


Now the deposit of this poney was not made under any 


" agreement, tliat it should be payable on demand. It was a tender 


f governed by the terms of the contract that was to follow. In . 


and the dfposit was tde” under the terms and conditions of 
tender., If the tender was -accepted, the. ; deposit would be 


fact it ‘was an Inest" according to the terms qf the tender. 
Tt was, argued that if the tender was rejected then there was an 


oa 


Civil 


ay 
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Civil implied them: that it should .be repayable, oh demand--after. 
Pe . thé tender was rejected. For this "purpose “Mr. Mukherjee 
too J. relied" on Firm Nokhlal Sarju Prasad Vs. Mt: Bibi Mojihane (1). ' 


That: decision only said” that whére "the monéy was “deposited 
- for only a fixed period then on the expiry of that. fixed* * 
“period the amount was to be due and payable on demand by the 
mM depositor and the claim for the recovery of such deposit would 
J ` be governed by article %o of the limitation Act. Æ deposit for 
a fixed period exhypotbesi means that it is not retarnable within 
that fixed period but is payable on demand immediately. ,on the 
P expiry ‘of that petioa. That consideration is wholly abseat in « 
i "i the present case before me.» I do notthink that the deposit of ' 
' ` this.money of Rs. 5,000/- i in this case could be regarded as a 
E .deposit for fixed period arid thereafter repayable on demand. 
That Patna case, therefore, is of little assistance to the deferidant. 
: : g : Here the acceptance of the tender. was a contingency. It might 
or might not happen. The words of Article 6o of the Limitation 
Act make it clear in my view that the deposit and the agreement . 
to pay on demand must spring 'at the same time although: ‘the 
agreement may be é express implied, but such agreement cannot: ` 
' subsequently be imported ona later event that "happens - which ` 
at the time when the deposit was made was not'sure to happen. 
Lastly this Article cannot apply because it applies, in-my view, 
against the person who holds the deposit, or with whom the’ 
deposit is.made. In this case the actual deposit, not made with 
the Government but with a Bank. The cases Lat sead them 
are clear on the point. 


Prakash, Brothers 


Union of India 


‘ 


P. B. Mukherjee, 


The other reason why Article 6e cannot be jitea to _the 
E: / — facts, and , circumststances of this case is that even Eit Was 
regarded a deposit with the defendant it ceased to be so. ‘In 
fact it is the very defence of the Union in its written statement 
that the money actually was not deposited with thé Unjon but 
^. e l `~. . 


(I) [1939].A. I. R. Pat. 261. 0? 
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with the Imperial Bank, Lahore under a call.Deposit Receipt. Civil 
Although it wes. in fafour of the' Government. Yet as the 
- Governmént had discharged the call. Receipt it ceased to be a, 
\depositee. ein fact whed-even by discharging the call certificate 
Vs in favour X the plaintiffs, the plaintiffs coul not rgcover the . 
money, the plaintifs cause of action arose, against the Govern- 
ment: -Right of recoufse against the Bank héving failed the Heo 
sight of recourse against the Government begins. The cause of 
action is, not, therefore, now. so much for money deposited but 
for having caused the money to ‘be deposited under terms of ‘a 
tender which was ultimately rejectad and that in a place which, 
5 through no fault of the. plaintiffs, Regame a 'place from which | 
the plaintifs could not:fecover the money. On these facts I am 
satisfied itis no longer a case of deposit with the Government 
e with any agreement to repay it on demand within Hie meaning 
. of Article 60 b the Limitation Act. 
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es The a article which could tig Mr. ET A client 
., Was article 97. Article 97 of the ‘Limitation Act provides for a 
limitation ‘of, three years from . the - date of the failure in case 
when, money is paid upon an existing consideration which 
‘ afterwards fails. . It could, with a good deal of- -plausibility, be, 
said ‘that _ this money ‘of Rs. 5,000/-was paid upon an existing 
consideration of a’ contract that might have resulted by the 
acceptance of tender and as that consideration failed ‘the 
limitation "was: three. years from the date of the failure of such 
consideration. Y he date of failure of such consideration is 2nd. 
February, 1946. If fhis argument could be accepted then the 
plaintiffs claim would be. barrejl by limitation.. 


"The ofily difficulty of this plut. is wallet it could be 

* regarded as a failure of corfsideration in the facts of this case. 
This article is nsually applied in cases- of suits for refund of 
purchase" mo upon failure to obtain posses8ion or upon 
subsequent dispossession or for a total failure ae consideration. 


E i 
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. But- "what was’ ‘the ‘considération; of the cOnteadt in this, ce 
-. The contract here Jhad - not: ‘taken place. Th& goritsact . would“: 
have: taken. place if the tender was accepted. “It wat, at beste; a 


D 


95 contract to enter into & 8 contrast, , But, lew ‘doe not decognise - A^ 
‘contract to: entee into. ‘a ‘contract. ` Therefore: strictly: Speaking: . et K 


"Aere was no contract here „arid; theréfore there.. could , be no- 


7 


: consideration..° Tt was only ~a ' conditlon of ‘submitting tendex: q> 


- that; there should be *a. deposit, of : Ra. 5;eeo[z ,Teahnigally ` 
P speaking a article 97 although per facie Apbesri fo pes Ea 
“cable cin atricly, be appliad. * D ayy ar Ente Ut 


i* LM uo n M Nabe ge! TRU adici, ue 
Bode bise: again what ewas' the duse: of. “consideration ae 
` And; ‘when did it. "take place P > Tt is truc ' that if. there “was, ' 
acceptance - of. the: tender, thén ` there. would “have been. A 
„ fullfédgėdcoñtřact'and if: the\conisideration’ of that prospective 
CENE is.said to support the deposit : of this:Re: 5,000/- theñ: : 


the failüte of consideration happened on the and Fébruary; 1946 





i ? wher the due ‘date: for ' “acceptance - „éxpired, ‘without . plaintiff's" dm 


X 


. tender. being áictepted.: But. what are; thé? facts. and’ -circums- : 7 
‘tances :of this case ?: When ‘that happened the plaiotifis'claimed ^" 
*dhe money. -The agreement between’ the - parties: as appearing: - 
on ' the ‘correspondence was that- the“ Govèřnment would: dis- x 
; charge the Call "Certificate i in favour of the plaintiffs. Now Gall 
i ` Receipt - was” a- part- of: the. tender itself. ^ The due discharge’ ofc 


r 


.€9 


EH as 


the Call. Receipt. ‘was ‘attended ‘with: many. vicissitudes ; ` the’: ^ 


original was lost and, thé ‘duplicate | took three. “years. jo „issue. It: 5; 
‘is clear’ "that certainly not "before end of. 1949 Could it be said 
~ that the- duplicate, was at all ready. But rie; duplicate: being. 


es “ ready . at, the :erid of 1949 « does: nog mean that the date of failure 
E: of consideration occurred i in 1949. . ‘It was. aly, when theteafter; | E 


1 


the plaintifs failed'to recover that money ‘on’ ‘the duplicate 30" 
“issued: that the plaintiffs» ‘cause* of, action ` ‘arose’ against the, * 


' Goversinent and this'cause of- action is’ not. a’ cause © of action - ut 


5 ` whei: AUTE, Forgideranog, fails, within, iig “of 
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v 959 1. po UN. d od HIGH COURT. bd uoce “2 
k d "t S 3 EN . J : p E P , I ` : : ad ipe P » 
e d feed only mention here the case on: which learned. ‘Counsel | Civil 
for: the - défendeat.’ Uniót of . India: telied:’ That is J. C. à 19 


" Galstayin - -Vs% Sahebzadi Momoodi 1 Begum ü). "This was a case 

.. relating? to: the, contract, for’ the sale ,of „a, house,. for. the com- 
epletion:, of. which, no «time was ‘fixed, „It stipulated that in the ` 
;, event of: the ‘contract failing for any laches. of the vendor, he 
: * will have. ito retürn on dentand the deposit money. “eA Division — ——— 

`, Bench qf Rankjn C. J: and B..B. Ghose, - A came to: the con- . P.B. Mukherjee, J 

“clusion "that. "Arte -97 and not It 6o nor’ Art. . 115 applied to. 

"that case. : . "That was, however, a case where the; "süit “related to 
: . the actual deposit of money made’ “by the. préposed .vandée to 

"the proposed vendor. I have already discussed why the facts 

,in.this case do: not support. that there was any agreement to pay 

, return on demand or -that there was any contract in the strict, 

"ense of the term to. bring’ it within Article ST. gH ae 


Prakash b Brother: 
Union e India. 


* o dE. seems to.me CHE on the facts ber. ‘either ‘Art. 120 or Art, 
145- of: the. Limitation ‘Act is attracted ' to“ this. case, and the n 
- plaintiffs claim is thereby s saved from limitation.” - Art. 120 isa 
“tesiduar} article po doubt: “It provides for suits’ for which no 
«period of limitation i is provided elsewhere in the schedule of 
limitation, Act.’ On the facts of the present ' case, where the . 
! Government took af first a Call Deposit. Receipt i in its own“name 
E and thereafter discharged it in favour of the depositor : -and then. 
‘when. the depositor failed to get the money, upon: that discharge 
then the final A of the plaintiffs for the recovery of. thé. sum. 
Às, -in my view, claim | for which - no period of limitation is 
provided i in ‘the, schedifle.. The limitation under this - Article is 
"6 ‘years: ftom the date’ when the right. to sue. accrues. The 
. niiting. point of the limitation’ of Att., 1201s significant for the- 
purposes of this case. The $ Starting point is ‘when the right to sue e 
.Mccrues. Now, when did the right to sué accrue. n. this case to 
' the plaintifs 5 ‘It did, in. my meee when. n finally: the plains 
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Alpes Ve. "Collector of Rajshahyo: ©), says : — 


à a 
on, ot about the ‘asth.. October, 1949 could. not get ‘or re 
cover this sum of Rs. 5,ooo[- _ from ‘ the Imfegial Bank, Lahore, 


oe ci p o5. [05 


',even on .the duplicate Call Certificate duly » dischtged by the * 


ment: accrued, Even if that be-àt any. time in.1949 or 1950 LI 
1951? ds I base indicated i in my analysis of the correspondence, ` 
the suit is well within the period of dimitation’ of six years: ead 


is, therefore, not barred. 
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The. Division - Fide of this Cian in Upendra Lal. 
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Where A mate a deposit as security for the disc: 
ps of his duties as manager of an estate under 


"the Court of Wards, which deposit was liable for alle 


-sums not accounted for by A; ; add suit was, after 
: his dismissal from his; appointment, brought fai the 


recovery ofthe deposit; held that- the- period`-óf . 


- limitation allowed was certainly | not less than six 
years; and began- to run not from the ‘date of his, 


dismissal, but from the Sine when the account of” 


charges due against the deposit Was fade and sent 


pest xS] 
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At page 115 of that report Field; J. observed : —5 . E 


«Upon this allegation ` we think the? the cause of 


. Government. | It is only then that the right to sug the Govern- . 


~~ 


action arose in March, 1878, when the account was `` 


prepared. - And we think that the period of Ifmita- 


` „tion applicable to thé case is centainly. not less than 
` Six years, according to the psovisions ofe Art, 120. 


Sec.. II of thé Limitation | ‘Act. It may .be ande 
authority is not ening: for this view—that the 
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. E amount was a deposit, which, comes under Art. 145, 
So s. o- C andeuthat the plaintiff had thirty years from the’ date 
TO E. "ef she- deposit. . But we- think it unnecessary in this 
XR E "case to decide tliis question in .the affirmative, 

: because we are satisfied. ‘that no specific rule is 
applicable which would: reduce the eetiod “of limi- 
tation to leas - than six years * as provided for by 

` Art. 1209. «4. X : e. 
AS “there the right to sie did; not accrue e nali the account was 
' sent in so here the cause "of action to,sue the Government did 


^ not accrue until - the Discharged e Recto failed td yield ` 


, thè money to the plaintiff; 


Mr. e TNR learned Counsel appearing for the plaintiffs 
` ehas “contended that his client's claim 5 vell . within. the 
; period of limitation and argued that the _proper Article 
e that -should be..applied in this case is Art. 145 of the 
Limitation Act.. That Article “provides limitation for Jo years 
De from the date of deposit. "This Article provides for a’ suit 


. against a depositary or. pawnee to recover moveable property. 


deposited or’ pawned. Mr. Chatterjee contends that although 
the term ‘deposit’ ordinarily implies | the deposit- of specific 


' meaning by a long line of càses. He relied on the well known 
decision of, this Court in Lala Gibind Prasad-Vs. -Chairman 
of Patna nicipality ` Q) which. held that 'the term 
moreible o rty in^ ' Article ^ 145 : of, „the. Limitation 
Act, ' iricluded nfoney,, and — was. fot restricted, in its 


oo application to cases where property was recoverable: in specie. 
`. The difficulty of applying Art. 145 of the Limitation Act in ` 


.this case fs noton the $rdund whether moveable property in that 


= Acne meats Prope in spesie ot inoney but on the ground : 
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` property returnable. in specie, it ‘has been, given a wider | 
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E whéther thie. “Union: “could” “be ‘called Ai “depositary” Jus, die (s 
g: 2 fieünihg. of-that Article. "Td. the. ‘context of Ait; 145 it appears I$ 
FM o the" word: ‘depositary? means: thee perso, ith "mici the pent 


d | "monóy:is deposited i in the:8 Sense ‘of havitig- actual’ physical ‘custody ` TX 


DRE 


x ae OF “contol,” Ta; fact Siz’ "Kjhuitooh Mukherji" sin ,Lala.' Gobind - 5 
: Prasad 's case (Dydelivetini t the : jüdgmeat approve, ofi the definition, , 


GU "of thé “word “depositary” ‘at p: JA. of that - Report; as; ‘meining! z 


baile: of peteonal property to bé kept by him for the. ios. 
E without | récompense" e :.I do not: think, that the: Gjeznimept ^ on: 
= the facts. of this, cade could ‘be called | LE Bailei da: that, sense.: ie : 


EN 





t "éoiitext:o£- ‘Act: ET dn.speakiig. "ots à: ; pàvinee ; ‘seems té. suggest:^ ^ a 
Ms ^ that’ ‘the depository’ biust, be. “the ‘detval person! with: wbori the, 
* deposi is kept, aid. Dot ‘a mere: ‘agent of a "banker Such: as’ was io 
this ĉase. "The. Imperial Bank certainly = "GO Suld be: iie ‘depositary’ | 4 


cs 


- 3E Within: athe: meaning :of; Ait. 14$. But: the Uáion" ds Bot ue 1 
1 view) “a “depositary. ' in: this codtext/ within! “the? meaning. e of L3 ve 


_ Arütle 145 of the;Limitation’ Act. ees See xd UA e o e z 











: "But Mr: Chatterjee on behält" ab dé Plaintiffs iniay uet ‘round ^ 
;.thi$/difficalty in the" meaning’ of the - ord “dépositary’ in bere " ^ 
. facts; of. this" case.’ Dier is true that in- that'view, of the: sword ] 

A | deposit" the "Üaiod of India‘ ‘was: ‘ot à- depösitaiy 80 long: as it: E: e p 

2 m Was a Deposit: at ‘Call R&céipt showing déposit: ‘of the. ‘money. byi ibo 

'the plaihtiffs in. ‘the’ Tmpérial Bánk” ‘of. Lahore. i | favour of the. e 

: Union: OE, India, bit when” ithe.’ Deposit ác icr Receipt" was, k 

m endorsed | "and: “discharged. ‘by. the Union’ o£ ‘Tein.’ dn favour A Ta 

"eie plaideits. thén™ the’ claim. fio: lohger- was ‘On7the- deposit . = js 

: #éceiptias’ against, ; the Governnieat: woe ssubseffient i fact’ Which” = 

S proves “that ‘the* plaintiffs failed: tO. recover ‘that, money: ‘front ‘the.’ 

. bank’ makes the.Góyérnnient liable gna respoiisible, ‘to ` sée that” 

the’ “plaintifis | get the moriey.” After, the. failure’ of the. plaintiffs sto ere 

" récover,, on’ ‘the: endorsed” Deposit: ‘Cah’ Receipt tbe "Uniai od us on 
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argues Mr, Rupee can be ‘regarded, as. a depositi, P ELO EN 
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ue -Badk of Lahore, brePakistan, the Goverament must if law be 


7 3 ‘of action as pleaded i in ‘the plaint was not so. framed às to bring. 
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i became the Joly w was paid: at he. instadice sf. the: Goteimheht: 
and i in ‘the j pantei that, the Govetnment stipulated by its invita- 
“tion of. thè tendet: . - Nationally, therefore, he argües that after the 

i l ‘failure ‘of tht plaintifs to tecover tie ^ money figo, the Imperial ^ l 


- 


m E ' > tégarded a as thie depository of the’ money bécause: the Góvernmént ez 


"was the’ authority. responsible for its” "custody , alid; "its ultimate 








tl jew that. the case, on the facts Cqines. ‘within :Art, 120' of the $ 
_ imitation’ Act providing for a pericot s six duni limitation. | x 
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o: Mr. Mukherjee, fof the Union of. Todi "fs. ibaika that. 
1 Art ay: 'of ihe Limitation. Act shoüld' hot: be applied on the | 


um Lj . ground ofthe Privy Council decision” “in “Haninn, „Kamui. V8», 


Hanuman Mandar did ors. EM ‘That was a-case of a suit to re- 
i 1, cose purchase money aiid interest on the ground that" thé consi- 


^ 


^ : derati¢in:subsequently failed. - "There fote; , the question, there was, 
s ES pointed, out ` by. Sir- Richard "Couch “Py 164 ~ La competition. 

: `, | between Art. 62: ‘and Ait. 97-. The present, ‘case, as I have already 
* digeaineed, and Pointed: out, is distinguishable’ on the facts: - 
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gy Mi. Mukberje argued that ‘while it may: ‘be true that +’ 
ARS -J20 Would save the limitation, im ‘this case, ie" cause 


E 


.dt' "withià, ANG 2o. aT "have' not „been | impressed by’ _ that 


E PE : argument. s “Now Agte, 120 ' speaks of, a’ suit , for? "which no- 








t , period of limitation i is provided elsewhere: in’ ‘the Schedule of: the 

A "Limitation Act. Tae. limitation provided i ‘is: six years. The time 
ftom "Big the. Mibitatjonsruns is the’ ‘datę when`-the: right, to ` . 

“adie. Sire] The: plait j in, his, case, pleads: the basic cause —— 

tion: "Thé ‘basic Cause. “of action., is‘ thé deposit of: this 
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s,ogaf is ag! P sa ‘or. "condition “of eade. ^, The 
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Tt is" Hanecessary to décide, this; ‘point finally: asl am of P, B. Mukherjee, 
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tendér failed. The deposit . became repayable , that is pleaded 


in the plaint. Itis also pleaded in the > plaint, that the defendant ~ 


Union of India promised to, pay in correspóndenge through 
the Regional Commissioner the said sum. of Rs. 5,080]-. 
The letter of pe 22nd June 1949 to which reference ` ‘has | 
already "been made, is expressly pleaded if paragraph 5 of 
the, plaint, hat letter comes after.tbe sequal of the dupli- 
cate copy of the receipt ae the Imperii Bank of jodia, I Lahore 
and after the proposal of the Indemnity Bond contained in ^, 
the letter of the 26th of September, 1948 which also I -bave 
quoted" above. Thè subsequent events that followed after‘z2nd 


June, 1949 show the failure of the plaintiffs to recover the . 
` money on this discharged bank receipt. It is only thereafter that 


their right to sue the Union of India arose within the meaning 
of Art. 120. If they could have recovered the money on the 
endorsed receipt then their right to sue the Union’ would not 
have arisen. The defendant Union of India tried to pay the 
money by endorsing the discharge on the bank receipt but that 
endorsed discharge did not produce the money for the plaintiffs. 
It was like issuing a cheque in payment of a debt but subse- - 
quently the cheque being dishonoured the payment does not take 
place. That does not mean that the payee loses the right to get 
the money back from the original debtor because he accepted 
the cheque. The cause of actionis the failure of the defen- 
dant Union of India to return.or cause to be eturned this 
deposit of Rs. 5,000/- to the plaintiffs which ffecame due to 
them. That is clearly and sufficiently plegtled in the plaint. 
The method and manner in which it arose relate to the 
realm of proof and evidence not touching " on the , question 
of facts constituting the cause of action.” I do not “see why. 
the pleading should therefore be "regarded as defective. Plea- 
ding is required to state facts and not proofs abd evidence. 
The plaint thfrefore in this case appears to Tim enough’ ‘to | 
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save the a "claim, from. limitation ander Article. 120. I am, 
therefore, cating that the plaintiffs right to sue does come 
withia the meaning of the provision of Article 120 of. the 
Limitation Act. Iam consaious that it is a “sesiduary’_ Article 
o put I ‘do not see how any other Article écchnically and 
strictly applies to me claim on the facts of this case. ° 


T, ‘{berefore, hold that ‘be citi in this case is not ‘banned 


by limitation and answa this issue in the negative. 
nes 


`~ of parties, ‘Learned Counsel for the defendant Union of India 


Tague No. 4 :—This is, an issue relating to the non- joinder 


argued: that the ‘plaintiffs should have joined the. bank as. a 
, Party. I do not see why. The contract if any, or the en- 
" gagement was between the plaintiffs and the defendant and 


e its predecessor. The plaintiffs had no:contract with the bank 


to begin-with. The Call receipt was in favour of the defen- 
dant. After the Call receipt is- discharged in favour of the 
plaintiffs by the .defendant, the plaintiffs could sue the bank 
but’ he failed to get the mdney from.the bank. That does 
not however absolve the liability of the Union at whose 


instance the money was put in that particular bank in 


the particular way under the terms of the tender. If the 
d'efendant has any claim against the bank that is a ‘matter 
between ab the plaintiffs suit cannot, therefore, fail 
on the ground of non-joinder. I, therefore, hold that the 
‘suit, is not bad fo? 'non-joinder of'parties and answer the 
issue in the negetive. T ' 


|o Issue No. 5:—The relief follows from my. findings above. 


"The plaintiff is entitled to the sum of Rs. 5,000/-- The 


plaintiff -ig alsd- entitled to the interest as claimed in paragraph 
10 of the plaf and I I find that notice of such "interest was 
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| .SUPREME COURT : j 
v3 DWAEAKANATH. TEWARÍ & ORS... he N 
^ w: ns zh e a Vi E Nu $ : . `% 
Aa « STATE or. BIHAR & ORS. | ES "m. 


LM "Mri SER. Dus c. j; Mr. Justice Ni. H. ‘Bhagavat? Mr. 
Justice B. P. Sinha, Mr. Justice K. Subba Rao, ande Mr. Justice K. 





ja N Wanchoo, us m the P Tu T. Neo "7 Chi 
T 3 1958 
` Constitution . oe. db Art 33- -18% Bihar . Bévcaton eode 
whether it was the force of. Law. Pam ne pA a December 13 


^ Held ‘that Art 182: “of FR Bihar Edison Code’ his no greater force’ i 
than, an "administrative Rule or ORDER nor is it based on: any statutory, = 
“any. - other’ -authority which *could' lend at' the force and- ‘effect ofa ‘law.. ^ 
. eannot of dts own, force deprivé the managing Committee of a ‘school af its i : 
in. the assests of. he school whee 18 under its management,’ 25s 
MEN 
The: 'riaterial facts ‘will appear ; um the fadgertent, 
~ uM C. Chatterjiee, "Senior Advocate, . H.J. Umrigar. 
3 ut .K. R. Chaudhuri, ; V.:Pj Nayar, P. K. Pillai, . i 2 
"land M. R. Krishna Pillai ^ .for the Petitioners. ` F 
C. K.. Daphtary Solicitor General: of India and i l 
TO D. P. Varma... .. for- the Réspondent No 1. 


e „The judgement of the! ‘Court, was as follows.: 


B P. Sinha, ‘J. “This pétition: undo Ait, 32 of ie Constitution 
is directed. againsigertain . orders passed by ‘Officers of the. Bihar 
"Government in the Education Department, in respect of the Parsa 
, High: English : School: and ` prays for, an appropriate writ, 

° ‘direction’ or order regtraining them from taking possession of the 
a «school, Or. in any way, interfering | with the internal, management 
+ ‘of the. said School. The first „petitioner, ` Shri Dwarka- Nath’, 
c Tewari, M, P., claims to be the president of the Managing Commi- 
ttee of the ‘school, tlie second petitioner, Shri Murlidhas Pandey, to 
be the Secrétaryesaffd, the petitioners 3: to 6, to be ‘members manag- 
ing: ‘Committee of: tbe school. The 7th and the last petitioner is the 
 Parsac High. English School "throügh the. Secretary, . Managing : 
~ Committée. The State of Bihar of is thé first - ‘respondent, and the 
Board, of. ‘Education, oru is. the Second ponent ‘Respondents 
“a Foxton No. 105 of 1958. i "ETC NET . z 





18 D^ 
Dwfrakanath 
Tewarl and others 


s. 
Staté of Bihar and 
others 


B. P. Sinha J. 
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3, 4 and 5 are officers of the Government, who have been 
constituted an addhoc Committee pending the. constitution of the 
Managing Committee of the school, according he rules laid down, 
in the Education Code. . 


Q) The appligation i is founded on the following allegations 
In 1931,*ih pursuance of a unanimous resOlution of -the local 


: public of Parsa «Thana head-quarters in the District of Sarán in 


Bihar, a Managing Committee was formed with the first petitioner 
as its Secretary and other persons ds members of the Committee, 
to raise subscriptions for, and *to man&ge, .the proposed High 
English School at Panga. The School was started in 1932, by 


. subscription raised from amongst the fesidents of villages *round * 


about the Parsa police station. The first pititioner claims to have ' 


‘made a substantial contribution to the funds of the school, in 


several instalments totalling over Rs 11,000. The day to-day 


' management of the school was entrusted to a Managing Committee 
consisting of 11 members, including teachers’ representatives, the, 


Head Master for the time being, and subscribers' representatives, 
: ii 
The managing Committee purchased several plots of land in the 


name of the Secretary on belalf of the Managing Committee, and . - 


constructed the school building on the said land, Thus, the Mana- 
ging Committee claim to be the owners of the school and of the 


: Jand and buildings, The school is open to persons of.all castes and 
.creeds, and nominal tution feeS were charged. 10 per cent., of “the 


total strength of the Students, were granted free studentships. 
In 1935, theschoal was given recognition by the Bihar Govern- 
ment, In 1950, the Managing Commtttee of thefffhoS] was askesd 
by the Government not to charge' any fees from Harijan, student, 
and to raise the percentage of free studentship . from. 10* to 15 
percent of the, total strength of the school. he Government also 
requested the school not to charge any«ees from students in the 
4th and 5th classes (Prithary classes), The Government gave an 
annual grant to the schoo], amounting to between, two and three 
thousand rupees. In 1952, the Government „also requested the 
schoo? authorities that higher salary should be paio the teachers, 
the Government undertaking to,meet the extras cost thusto be 
incurred. Prior to June 1954 the Managing Committee of the - 
school did not contain any nominees. After June 1954, the Bihar 
Governement Education Code was amended so as to require the 
inclusion of Government nominees, guardians' representatives, 
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“subscribers? representatives and donors idhe Managiug Committee Civil 
2 _ of the school. About the same tiine, changes were made in the «1958 
. ` servic conditionseof teachérs in'the schools, enabling. a teacher, Dir onaih 


who js punished by* a Managing "Committee, to prefer an appeal , Tewari and wthers 
to the Education Departmen'? The said change was made without dcs EE DIN 
«any consultation with the school authorities who*were nqt apprised and others 
of the changed rules, The then Head Master of the school named B. P. Sinha J. 
- Sheo Kumar ‘Misra ' Sharma, on coming to knoWw., of the new? 
` changed rules about the service conditions of teachers, “began to 
. show discourtesy to the: rgembers ‘of the Managing. Committee and 
' began to neglect his duties and mismanage the School, affairs. 
. After several warnings to „the Head Master X6 be of good behavi- ; 
our and on-his failure to dó so, he was suspended by the Managing 
.Committee towards the^end of December 1955. After framing 
charges against. him: and after ì receiving. bis explanation and hearing, 
` "him, the Managing Committee found him guilty of the charges and 
' ordered his:discharge. Soon after, on. 2nd January 1956; the 
** Managing Committee duly appointed another Head Mas er in his 
„place. "The „discharged Head Master moved the Inspector of ? 
School, Tiráliut Division, against the order of ' discharge. Under 
“orders of the Birector of Public Instruction, "who is the president 
"of the Board of Secondary Education, an. inquiry was held by, 
the Acting Secretary of the Board, who: submitted his report, 
"but no orders appear to have been passed ‘thereon. -The Director 
‘of public Instruction ordered a fresh joint inquiry by the Secretary 
‘of the Board . and a Deputy. Director of: public Instruction, They 
heard the: i and the Secretary of the school and the Head 
^,' Master and -submitted «a ‘report. On.à consideration of second ` - 
report, ,the- Board 5f Education ; held ` that the discharge 
: of the former Head Masters was’ not justified, ,and ordered 
"his reinstatement. * About’ 12th December - 1957, the Board 
of. Educatfon .addresséd à ' letter ‘through the "Inspector of ^ 
5 Schools, ‘to the Secretary of. the* school, ordering that “Shri Sheo ji 
- Kumar ‘MishraiSharma should take charge of his „duties as Head 
‘a Master ofthe High School, Parsa’by 16th December - 1957 without” 
fail’ -It also ‘contained consequential orders as. regards his salary 
during | „his beriod of ‘suspension, his increment and , provident 
. - fund. -contribution.. It also - required ‘the. re-céstitution of. the 


_, Managing Committee of the ‘school with all possible , aped. The - 
Petter m with the following ene 
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| o7» State of Bihar’ | 


^o 


‘108 5 7. 


"» 


n Dwgrakanath 


' Tewari and others 
Vs.: 


and others 


B. P, Sinha J. ^ 


t 


CALCUTTA LAW JOURNAL . Ta [1959 
; id AK - \ i e 


. “In case edhe authorities of the. school flout the“ 


PD v : orders of Government an ad- hot. Committée be 
EE appointed to take over the inSnagément of the. 


School aud present incor dd Conimittes be 


‘dissolved.’ a ; 


The. tischarhed "Head Master . thereafter* türned up to- take 
„charge of the school, in pursuance: of the: aforesaid order of the 
Government,’ but lie was, not allowed to do só, and S informed 
by the President, of the School thft a meeting of, ‘he managing : 


‘Committee , had beeri called on Sist December 1957, to consider 


the letter aforesaid. en December: 22, 1957, the hae Boies 


-of - Schools, saren, wrote. to the * Inspector ` - sthools, ^ 


` Tirahut | Division, ` informing him: that the.’ dd. autho- 


rities had’ ‘failed to (carry out ‘Government orders contained in the 
letter aforesaid, and suggesting that an ad ‘hoc Committee COnSis~e. 


, 0. ting of the respondents 3 to 5 aforesaid, may be constituted to' look. 


1 


after the managementrof the School. A copy of that letter: wase. F 


-` "forwarded to the Scliool authorities. On December 31, 1957, the 

Deputy Inspector ‘of Schools, one of the- three officers of the ` 
Government, constituting to him "e ad:hoc Commit&ee came to the ~~ 
- Schoól, and asked for charge being handed over to him. He was ~ 


informed that the orde: of the Government was illegal, and the 


f decision of the Managing "Committee, which was to meet that. very 


` day, will be communicated to the authorities i in- due course. 


p Iti is not necessary for the purposes of this case to refer i in' 
detail" to the infructuous proceedings taken in High ‘Court 
under Art. 226 of the Constitution, and to thf attempts by the ` 


“School authorities, to obtain a temporary ifjunction against the | 


members of the ad. hoc Commitjee and the discharged Head 


"Master who had been ordered to be reinstated, by way of: inter- 


locutery petitions in the suit instituted *by* the, second" petitioner 


District Saran). The ‘Court’s order refusing such a` temporary 


injunction restraining the defendants from taking charge of ‘the ` 


School, was upheld: by the High Court in its revisional jurisdiction, 


by its order dated May 13, '1958., ` After the petitioners had failed 


to get any. relief from the ‘Courts , aforesaid in those proceedings, 


-o 7, 


_ they got into touch with the officials of the Government of Bihar, ' 


i 


for explaining ‘their. position _ vis-a-vis the management,of the" 


"n 
M 


e. B p ' ` 
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.in the Court of the ‘subordinate Jud ge of Chapra: ( headquarters off — 
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Po x +, Séhool,. and the. legal, position ortie ie Minihi. Committe Of the 


"School. .Ultinfately, on July 3L, 1958, the first petitioner received 
. aletter’ dated Sty 28, 1958, ‘from the: third: respondent to. the 


« 
jo 8 


against the ad hoc Committee? hé, us ‘the : President - of that 

D neo Committee, proposed - to take charge of. the z School’ on «August - [4, 

e 1958, "and zhe. requested, ‘Him^;to: hand over ‘complete- charge ' of 

y: ` + the school : .to'the ad hoë , committee; ; jin view of the letter afore- 


‘effect: ‘that in, view -of the. Court's: refusal to! issue any- injunction“ 
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' s said; the peftioners moved this Court : under, “Art.32 of the Con- . 


: r, stitution, for ‘the protection . ofe "their alleged fundamental rights 
“to property: ‘They’ alleged that the}’ apprehended | “that: if charge ` 


ES . ds net given ; ovet-as requested ih thé, said’ letter; possession will be 


* 


x staying ` the: ‘handing over of ‘the, school and’ its: ‘property to the 
. 


-" respondents, ^. _ By its. “order. ‘dated’ ; - August: 11; 1958, this Court ` 


. grnted. 'exparie stay till the hearing of the Notice: òf- Motion. In 


_ at 


E a answer. to - thie Notice of Motion, the “4th respondent swore an affi- -. 
dee T dàvit to the ‘effect that it- was. Aot sóught-t interfere with the 


nic property’ “of thé’ school, ‘at, with the managfment thereof, in the 
uus “interest ‘Of the public ; ‘that . . order: dated July 28, 1958, Was 
-iR aecórdance - with the provisións- of the Bihar Education Code: 
oaos had. „the force : iof Taw ; that. “she ‘petitioners: had failed to 
~ obtain” an’ “idjunçtion oT., order. from’: the, Courts: below -in a 


“pending suit in which identical questions has beén faised ; that by -— 


“the. order’ “aforesaid "of, tlie Government, it was not intended to 
take Over, ihieagnagement of ‘the’ “school, but. ‘to ‘reconstitute an 
' efficient Committee ef management.” “After hearing the parties, 
“thisé Court, made thé following order: on Saree 8, 1958, in 
pe the: stay matter : er A LET Lia e = ; 


Poa hee 25 





PE : acd ^ SM riam order ds ; made; absoluto. until the dis- 


dE d NE M tt posal of Artidle 32 Petition Which is ‘fixed’ for ‘final 


E A ^x disposa s on 23rd Septeniber, 1958, subject to part 
Bs M Jat E 


3 x 
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EL "seat affidavits” ‘have’ been.’ filed. .on: each side. - 
; bélialf of, the,’ ‘respondenté, the Ath: respondent, . .Who. is’ Pa 
Deputy, Inspector: i- of, Schools .  Chapra, “swore, : tlie: affidavit in 
e z opu. ito: 7 the": petitioners’. allegations zin - “theirs several 


e us EN Nes ` $ d " 
LED t ae 2 1 T. : uu B I L3 . 
e. e at Mart x . ^ ate EAS 


S bý: force - with - the? aid: f tle police: and local executive’ 
~ authorities.” PT They. also moved. "this- ‘Court for an exparte order ` 


. es j ED , ^ i 
due E G o” CALCUTTA LAW JOURNAL re: “(1959 
cil ahiddvits,. ‘Tt is not necessaty to. set out: the "allegations. made on SUM 
31958. EE behalf of’ ‘the respondents in their affidavit relating. to the part, -> 
3 EE OE . played by first petitiorier in founding ' and runtáng* the School, - | 


Tewai rand others — or to the proceedings | taken . "against. the Head. “Masters: or iq the ` oi 
Ye oes c many acts òf “mismanagements on" * the part of the Managing ~' 
PS ‘and-othe! others - : Committee, most t whom â are. petitioners: in’this case; because. thise « ES 
© 7B. P, P. Sinha PU ~ Court, is not concerned with the merits of those ‘controversies. The : 
soa DM. only question directly. before this Court, i is whether the- - petitioners Joy 
“> have made out any , 'foudamental right which has been infsinged E 
m quce, SPEO is, threatened ; to be ipfingeq: by eges or any one :. 
d TA of tliem. » CE j k nee 
ROS an €-— a j ^s Y. qaia DS ride 
AT d e, ee ae 
n 5 ae ©. At the 'outset,. we muet make it cleat that'we wish’ to say ME " 
EL -  'as Tittle as We, càn, in disposing of. this writ petition, in view, of the’ , 
’, fact that the Court has: not- been: placed in possession of all-the `. 
"T dus vr" relevant facts .of the case, Or the rules, and regulations Ed ‘ 
E eds l relating . .tó, the - constitution, duties. and : powers -, of . the ~- A 
i .. Managing Committee vis-a-vis the Education Departinent of.the °. 
. . — "Government, . "Though the arguments - at . the bar have ranged | 
LE z : ; over a. large field, and. covered questions which do not properly’ toni 
3 i ~ arise in- a, proceeding of ‘the kind: we haye. before, us, we have: to i 
" i ‘confine our observations .to the; ‘main point. in controversy; : 
' : E OS: . namely whether: the petitioners haye made out any fundamental . : 
qe XE 4c TS , Tight: and. any actual Or threatened invasion of that- ght, unu 
i '' them to a writ under Ast: 32 of the Constitution. - i 
ks 


NES se 
ka ui ber. 


©): The Jared pee for the petitioners, teljed; upon “the’ 
: , following allegations 1 made i in para 4 of. their petitfon, in; support 
(05, 5s "27 of their contention that they had’ a right of. property in the 
j 75 010 ^o premises of the school; which stand on the land purchased” by . V 
prec de ` themi in the n name of the. Secretary of the Managing. Committee. E PE 


8 


yo 22 Jj “The Managing’ Committee ere, several * 
S irr 270 8, 7 -plots of land and the conveyances were taken in. 
' i l —-., fhe name- of. the Secretary one behalf", of. the 
NEUE cs S en Managing Committee and. the - sai Committee, 
DM a E naet built the School building on the sald Jard and the, . 
coro said Committee was and is. the ` ‘owner. of the 
School and of the land and. büildings. ‘and ‘was, do. 2 
be in possession thereof.” br ud d us 
DLE ydq i E , 7 


` NOM E - a Rd OF ay 


ey ae 


: IN S NUN ` SUPREME- count ~ tex 


those paragraphs chave Been traversed in the affidavits field on 
. behalf. of, the “respondents, either admitting i or denying, or partly 
adfnitting: ‘and partly denying, the allegations made on behalf of 
` the. petitiorers.- But curiously * ‘enough, "the. most importent 
*.* paragraph, namely,» para 4, quoted above, has ifot been*traversed 
Or- specifically denied on: behalf of the respondenjs. : The. counsel 
for the respondents was not able to, point. out any allegations 
"in thefr aftiddvits denying thoserallegations. dt must, therefore, .be 
"taken for.the purposes Of this case; that. the fact is admitted on 
' behalf of the respondents that the Managingy Commitee purchased 
* the ind, and constructed"the building for the school on that land, 

' and that the Committee is the proprietor of the. building and the 

` land on which the building stands. But. it is a ‘little difficult to 

e appreciate in what way the Committee can claim to be the * owner 

. of the School” apart from the land and: the building: We. 

Ł must therefore, proceed on the assumption that ‘the petitioners 


.^ are the. proprietors of the land and. the building of the school 


a 


E as trustees but certainly not as ‘beneficial owners in. the 


? .' grüse in which property. ordinarily -. is ' owned and possessd—that 
jj. Was not even claimed on ‘behalf on the petitioner. The petitioners 
are, therefore, entitled, on that assumption, to. hold thé land and 

` the building of : the school :as -trustees for'the purposes of the 

S school. . It is also: clear, on the affidavits, that the Education 


y ‘ Department” Qf the, Bihar Government, _purported to divest the ` 


S ^ pètitioners of their character as trustees. in tespect of the land and 
the buildirsg. Rhe school. - 
oai 


At) The next NE therefore, “arises -wlisiihos the res. 


l . -pondents can depgive the petioners of their . proprietors rights - 


in the: prqpertiés aforesaid, and wheather'they have proported, to 


«do so by any procéss known to law. It is claimed on behalf . 


ra * of the respondents that due to the failure of the Managing Commi- 
' ttee to” garry’ out the directions of ‘the Board | , of. Secondary 
_ Education pe the Government, the Board appointed an ad hoc 
s ' Committee, o take over the- management- of the- ‘school, and that 
this, step ` -was taken by,the Government in acordance with the 
i ' amended ` Art; 182 of the Code. Article: 182. of the Code is 
n - headed. withdrawal or’ aiota of recognition”, and runs 
a os tolles é 


à f 


ES : te E 
"^ A s ia 
- T ` e 
oe. . on i - » » ° 
a B pe ; Lo. e . 4 


j e - 
- The petition runs "into - as ‘many: as: 38 T Most of . 
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ee : “Recognition : stiall ohy ie: “withdrawn | ops c8 
"s us " withheld or reasons to. be recorded m writing ind. : 


Dwargkanath =°. T7 Meee z f, yontont’ of’ the following grounds d. X ] b 3 
Tewari and others: EM Ae SS ~- : i ITE 


Er MP v s] NI r that, tite. schdol - dosi" "not. follow: ‘the - 7 
oov ân ; RDE * parse, "of; study piescribed bx approved by. thie oe. 
> B Po Sinhá, | s — cn pene A t 7. o E e 


















"EXE ON M . i 
E mas SERES zu 
ce Ns zd : A y 2 t the transfer rules}. ao E - puo : dn MC 

. S 7 A [ i4 pu i f F ss at = e ey E "i = e ra * B D ^ ; vow o! , » iy 
1 Bt ee e Ser or M M S = ps 
EON ets SR E Lo “Sthat ‘it "has. Jot attained, ór. ! does enot de s 
Du s NOM MUN iitain to reasonable, standard: of. éficieney i. mue 

DAR, d. Or : l 

z . E A - "PW ^ oru Na Sg A : E ‘ ‘ 





zi f M r 6 ind d. Mone not maintain a satisfactory 

| NK OE M TONS "standard of: discipline, or employs’ any. teacher- who. e 
I M Lc TO Stakes “part ‘in, political agitation directed | against ` 
' La. m OE “the áuthority of Goxernment - or who. “endeavours. . 

E ae Nd ta m -+ . | to ‘inculcate „opinions ‘tending’ to excite feelings, To 














Peg j xs : Pu = ‘of political- disloyalty ‘OL. disaffection among . the ` í Un. 
bs. i APA : "D . pupils; Tor to" ‘creat hatred: between. the-defferent, E 
3. 2 i " dnt Let Ks classes of His Majesty's subjects jor TER NES TN 

i a DNE Fu PARE l "da that itappears to ‘the.: authority empow- , polt 

KIA E ered: tö ‘grant recognition for any ‘other reason" to” í 

HALTU gp y he E Lu un j : "bei injurious to thé interest of education. >” P 
p E tux ` EE, E nons Par hes i : 
IAN i A  NOTE;—These rules: apply +e Such middle Passa 

Lats we T ; and primary schools ‘(including primáry "Sanskrit ^ 

peter e pu E uum "Schools. and: ` primary. - Urdu schools). as “re ee 
2 E x" es not: “under: the- »eBntrol ;'"ofe. district. boards) © ."' 
PON pau NEUE Nn “the ‘district committee’ én”. the ‘Santah . Parga- -~: 

Seca Pu e Bu RA E “has 5 * and: special `, “schools. such as Sanskrit |, w 

Ned Cat ORA qu Qe es pde `. tòls > and madrasas; If secoghition ` "ds: : refused: PS 
AN NL T oly ot" a school ‘rider the control: ot a ‘municipality, > ES 
NT PS BNET re ` copy” .of' the orders should; essent? to.the "2: - 
oS ku Re RE ds z -chàirman’ of the ape he: recognition, E 
"T E ae B e E: s pt P E 

» X A pue) ied 
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s, fed for’ those: bodies: DM 


uk. wpe he x 


“The Canaan relied iut in “support, of ihe. a 
= eight ‘to’ displace: the oe Comittee; 5s. “Attuexure He and 
‘is in hese terms : C0 "3 E ane : 
as rea End PLI " 

"e Amebdment ; gu. M IY uo 





: zr ira 
` (9 -Tie Managing Communities of the school 
Sis, not ` ‘functioning: in’ a , way. conducive to the 


ee n ^ proper- mairitenance.” of:. discipline among the 


x . A aus > Parganas ‘is Gnas -by: the : «slatütory rules a 


: 1958 
Dwarakanesh | 
fex oth y 


State M Bibar, 
and othera 
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D „Clause (e) Will be enimbéred as: disusó (f). 
ie ad the’ fofiowing will: de published. in the ‘place— 


tee oo . teachers."and public. and. isnot, ‘carrying out the | 


ee us directions. of the Board - and- adininistering the 
AE NE ur E: finances, of oe school Prop. » p A < S 


wy 





: * Eo E | » y "ule $i / P none 
TP e 4 . mu 5 A 
6c lt ‘ hs ote 


ae 29 For reasons ` "sicci bones 6). ‘the Board 

LM "instead of withdrawing . or" ‘withholding - recogni- 
: tion} may withdraw its approval of the ^ constitu- 
m ES ‘tion ‘of the managing corbmittee-and mike such 





EE Wu The ‘lowing sau may be added. after E 
zu a 


f ws pu S -."arranginent for ‘ the màiagemeht : “Of the school: . 
"ox : „=> a . Ted considers, guitable petiding reconstitütion of . 
Boas the Managing ‘Comtnittee.” i in T 

ue he): Ati is m neaessary fot us. to pronoitace - upon. the cònt- 


crojeisy. raised on behalf; of; the petitioners, ’ founded on the Note 

s ' upder , "the: ‘original’ ‘Art. « 182," that the: rules: ‘contained in that 
4 artical did shot” apply. tó High. English - Schools, like the one 
in question,’ We: shall proceed - "on, the assumption that Art. 
182- of. ‘the: “ods, as ‘amended, ' applied - .to | fhe, school in 

f “question.” Nor haye we. thought. it: necessary ‘to. refèr, detail, to 
‘the decision’ of: the .Divisision. Bench. of ‘the. Patna - High 


A Court. in: Bhi Chandra Mahto , We Deputy , Director of ' .— 


M Education, (Secondary), Bihar. : ' because" ; We. "are “basing: our `- 


MOH AER cM ee AAT 


We. 5 06 te caLcUTTA-TAW JOURNAL 2 (0959. 


Civil . : "judgment on the ‘admissions. made. either in, “the pleadings c or \ 


1938: at: the bar, i ik e oes 

laath . l . ** 
emend others , e. (9) A already T N on the "assumption 
Vs." that the land and the buildiag of fhe school, are evested in the 


Aries ! pétitiongrs as the Managing Committee of- the. school, have- thes 
. B. P. Sinh Je: " petitioners been , divested of their -rights by: authority. of law, 
under Art, 31 Q of the Constitation ? „If the amendennt, Ait. 
5 ,182 of the Code, extracted abeve, is. "law within y the "meaning 
PU “of the article, aforesaid “of the ‘Constitition, ' the petitioners ; 
E cannot have any just complaint if they, have been or aré being " 
- deprived of those properties, because .it is clear that the peti- , s 
tioners are holding the properties not in ‘their’ individual absolute- | 
rights: but only as trustees, for the purposes of thé school. ' 
. They lave the . properties : ‘vested ‚in them“ because they. are the. 
Managing Cdmmittee. If they have been’ divested of those right ° a, 
by, the authority of law, this petition ‘under Art..32 of the A 
. Constitution- must stand dismissed, If, on the other hand, the s 
amended Art. 182 of the Education Code; is ‘not law within the _ 
| meaning of Art. 13 of the Constitution, them the Petitioners = 
: cannot be deprived of their right to hold the properties as trustees, 
^ by a mere fiat of the‘officials of the Government of Bihar. Though,: - 
. in the affidavits sworn on.behalf of the respondents, it was claimed 
that the provisions of the Bihar Education Code, had the force of. 
laws it has been conceded by - the learned. Solicitor-Géneral 
^ appearing on behalf of the respondents, that he could not justify 
' + that contention: The: preface to the latest editiow (ith Edition) 
printed. in 1957, of the Blhar- Education. Code (1944), contains 
the following statement by the then’ Director ‘of Public lén: 
tion, Bihar ; E" HD ES AM fe s bg 


cor V wc ae “The Bihar Educdtioh Code is ebmplied i in, 
ae k the office of the Director’. of Public Instrüction,* 
"Bihar, and is issued under his authority. Those | 
- ‘articles, below which no referencesto higher. autho- ` 
‘rity is cited, have the same authority as circular ° 
“and other orders. of the Director." a 
E It is clear, itierefore, fiom the portion. of the prefase extracted 
s above; that Art; 182 of the Code hàs no A sanction than | an" 
M. Us tos . 7 
. ^ * s ' d 2d l = f i E e 7S 


. B5) $ E serais cba 


` administrative - orik or rule, PUE is dot based c on ány statutory 
authority or ‘other | puthority which | could: give it the force of law. 
. Naturally, fhlerefSire, the" learned ` Solicitór-Gerieral, - with his 
' usual fairness, conceded : that the' article - relied ‘upon by: the 
: respondents as, having the force of law; has no such force, and: 
* tould mot, therefore, "epkve the petitioners dh t their rights in 


ais ‘Properties Biomed: 


KON : The only other question whichr emains to determined: 
is whether the Petitioners have, made . out any grounds for inter- 
ference by this Court with the orders _ passed by the- respondents 


€ ‘and .ippungned in this case. ‘In para 34Yof the pétition, it 


is stated that ‘The petitioners ~ ~ fürther apprehend that if 
charge is -not given over as requested i in the | -said letter, 
possession will be taken by-fo rce with. the aid of the polie» 
*and loeal executive authorities ” "That this apprehension on 
“the part of the petitioners is not a mere figment of i imagina- 
` tion, -is brought out by the following, . endorsement dated 


í December: 25, 1957 on the letter of that date, from the Inspeotoi 
s. of. School, Tirahut: . Division, ` to ; the Secretary, Board of 


Secondary’: ‘Education, Bihar, ‘Which may better be reproduced 
in extenso ` E i 


1 


i 


“From . . 2 A 
o “Phe Inspector of Schools, Eson ga 
, ' -Tirahut, Division, .' . CN on D ' mE 
'" fa. To. ~ P gem a 
l . The Nn EE. : 
. Board of peret Education Bihar, Mai 
i J e P4 “Muzaffarpur, 
T ) “the 25th December, 1957. 
Sah Appeal base of Shri Sheo Kahat ‘Mishra shore: 2 
e EN , Š . 
Sir, i l 


‘Tam to m gou to letter No. - 1245.dated the 22nd December 
1957 from. ‘tH District Inspector. of School's: Saran, regarding. 
' flouting of tfe goternment. orders by the authorities. of the Parsa 
: High School: Consequent upon this action of the Cémmittee, it’ is 
` dissolved and an ad hoc committee consisting .of the following 
. porsoùs formed to look after t the management of the School: 


` 


E nee à e. 
. . i u E 7 x 
at t ` d 





we . s ok M " - x 5 ! 
TCU MR Ta T ae eee T UN a as NE 
UR z AM. mS. x NL “CALCUTTA, LAW souiNat Boa, coe (1959... 
\ 3 a EM er. a 1 : Circle: Officer, "Para. M E pe ime - rmt. 
: ee . 1958 i pm A Dy. Inspecter of School, Sadar Chagra, "E i `. Secretary 
' l ` Dwarakanath i ju . LT Distt, Superis deut o of Education, Saran ` ae Member ^ 


OT EE demay be approved. Ca ~ a T 


(s ae , State of Bihar : pu Pee EE ey oe m n - dE u$ 


So v o dU LE. LM EE faithfully,” ste 
* SB. P. Sinh J. AE D A ee M EE ai “saj Hi N. Chaudhury.» - 
Sd rc dc eM UE dr NUT E x: SURE sper. f Schools, ^. ^ 
Ei C NI ears e TUE MONIS T * "Tirahüs ` Due e 
(khi ee R MN E Memo. "No. 4965 Mantitarpar; X HA 
"P T2 E. oe 3 ‘tho | 5n December, 1957. E E ee 
gue s ts ae Tue q . : D à oe Peas 


cigar ON a € Copy jonardod- to the’ District. RO RE cof! schools ‘Saran. 
bu ADDE: Dist, Superintedent of Education; Saran, Dy. Inspector óf school; 
prt aes i `; Sadar; Chapr& 'hadí Circle "Officer, ‘Parsa, for- information ang- - 
6: tase mx ` güidance, They. are requested to: see that., the Govt: Order is 
das ro _. iriplemented;- The District Iüspector of: Schools, a pleasg. 
P s QM NN take. the help. of local Executive, in case of, necessity. 


E ee ar ed t 2 OT ‘sai tego, 25, 12. 


] I ed vk uu De foe 2^. sn Sens, ei E 2 i D DA E -t 
Re pte ER oy ee E X QE of Schools. 
. 7 "D P "E ES » P ý e Tirhut Diva.” ae ING 
Taos ; PU. ser 1 ^ Ma teg T. =. ‘ : META 
JU E ; Tre ni 2 


M, 


E es ‘ayy The. endorsement : aforesaid to “tha ‘District Toe 
boss oÈ Schools and “other offi cers ‘mentiond 7 ‘therein, shows’ that’ 
- "they were authorized. by: the. Inspector of. schgolg to “seek ‘the. ` 
aid: of thé’ local executive ` authorities im The "event: of. the- 
Managing Committee not. making ‘over? complete: chággo.. of : Í 
i AN © the School which, in: the ‘comtext, includes’ ‘the : buildings + >` 
ORA gr e “also. As no egal. justification. is forthcomiong ‘on ‘the. ‘side - 
Koo qu s Um. of. ibo respondents. for . dépriving" the” petitioners ` -of their. 
ee Sy tie 3: rights, Whatever they. are, in. those - properties,’ at follows tst. 
STIR UE the ‘petition has: to be’ allowed, and the respondents have to ` 
~~ 7'be. Prohibited from: interfering. with the petftiqpers'- properties a 
IC ee ee 5 ‘aforesaid, -except by authority. of law. The: , Iesppndents " must: - 
e pay. the tae the costs, of this petition, Senior: iic 
-—D _ certified. P AR a 
pP qb. ANDE. [s put i 7 M. > dE are ; Petition poveda 


i i IE ë ria 
re opd . - r s : 


EUM i SENE D [MCN v j ise c um ; 
ME S NIE (t > E Ld * i "mun F . ‘ 
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" dd c oft 1956 ) Sub - Section Gf Se. Erica arde ` points 


ailermnd. by .the ` Rent coùiröller; ; reserving fixation of rentat a - 
E "later  date— Order. pa appealatie “as, d final order. under. "Sub-- 
er ection n) of “Section 2»: - EP 





us e see iubes o of . section dé: “off thé West “Bengal Premises -Tenancy 


Eas Act, 1956, . the , dispute asto how. much, of the’ 4 ‘tenancy. has been sublet | is one ha 


E ES ‘the. catdinal ‘matters in controversy , "between epu E p 


to ` 


- \- 
: CWhete, theres on an AAN by, the Sub- „tenant ‘under the said Sabes 


2n EY Rent. controller determines that the petitioner is a snb-tenent’ in. respect ” of so 
i D > “much of the ` Premises, that: he; is- entitled fo the reliefs provided under the ` said 


. Sub-sectipn in respect of the portion sublet. to “him, but. ‘the’ application is not 
» finally. disposed of in the sense ‘that the, rents 9f the tenant. and < ‘the. Sub-tenant 


"a 2x ,reiuinéd: (t6 bé fixed later on after the Silii of the mem epa. 


EN 


^ E x Hela? ‘that the ae: -of the, Rent controller- -was a Final order under. Sub- 
tecto (à. ‘of section 29. of the Biss and" as, such Aepsditleuc M: 


ew 


“Aroia by: the . “gub-tefant " Minder.’ Section 46 © of 


À RUN E a be; West. ‘Bengal Preniises Tebdniy “Act, 1956. 


v ; 
: de Smateial® facts - will appear | from the [E 
: 3 5 * Nalini’ Kuma? Mukherjee. for the- petitioner; pup gere T 
PL 7, No Grig for thé opposite part: : ME BAT 
List : Om "Thé: “judgment. o the” ‘Court: was = as: follows: iE. AU 
?oàLesgs UR 'S:. Bachawat: e Te. Córitroller- by. "his; ‘order’ dated ihe 
pa 


E Ze “December. 1956 determined ` certain `. cardinal « matiers in 
ze " Éonigoversy dictween "the Parties- "tó thé „åpplieàtion. under section 
: 16: y: off the | West: Bengal - Premises Tenancy.’ Act, 1956, He 







: held ihat ‘the’ petitioner is. a sub-ienant. in respect of. the. 
: ZA disputed. premises, He alio. held. shat the: gróund floor privy 
s n: doce Revision . No 2029 of 1957 T ee i12 
RS Wut te * ? , a 7 
«o pem rs e (OMM ce PNE, 


Civil 
1958 





i September 11 


. l ^ e S iUo SA. des wi x oh A ra E . ds a ‘ : a E 
is Dow i TUM | CAÉCUTTÀ- KAW sock. nm et S c i = 
Cn i and tlie filtered water Mp “are outside ihe: TEE He > 
1958 > .. held that. the petitioner is entitled ‘to. the reliefs provided” under* 


Auth Chakraborty Es 16(3) of the Act’ in. respect of "the disftteid premises. * 

-.. «minus the ground. “floor ‘privy and the filtered "water tap. | He- 
: etis Sundari” ^ did not, finally dispose ofthe Application, The © Tents -of the 
` ténant and the sub&enants had to . be^ fixed ahg' an inspector's 


R. "S. Backawatd. report was” necessary. _He-fixed .the 24th: January: 1957 for 


A 


- 


-e* > 


‘Submission of the Inspector's report, The petitioner ‘sub-tenant a 


- filed ' aü „appeal . under section 29^f the ‘Act, -Ths appellate - 


' eourt ‘held ‘and, in my opinion; rightly, - that the. ‘privy and te cc 


‘water’ íap.on- the’ groun floof appertained. to. the; sub- -tenahoy 


` and thatthe finding :of the Controller "hat they are outside - 


_-the- süb.tenancy . was . not: warranted . by the evidence and the 


on . -circunistances -of; the; ‘case, The - appellate , court, ‘however, - oe 


Hon dismissed ‘the appeal. on the ground that the impugned: " 


- ope pue have not appeared. i in this Rule; 
* P ^. 
ot “Tram, “dated, that thie oe order of he. learned ` 
A ^7 «X Rent. Conitrdller. is a final ‘order within the . meaning of. 
i '* ‘section 29 (1): of the. ; West Bengal Premises Tenancy. Act, 1956. 
. Under. section 16 (3) of the. “Act, the. "Controller may. 
_ by order declare” that the tenant's interest in «8o much ' T^ UE 
the premises as has been sub-let shall `ceasé ` 'and. that "thé. 
; sub-tenant shall. become a. tenant directly under’ the landlord - 
- 7 . from the date of the order and. he shall then. ald efix the ` 
/ rents payable: by the: tenant 'and. such sub-tenant - to' “the. 


7. -landlord from the date of -the : order. v For the: purpose. .ef. | 


| -disposirig. of the ‘application under Section 16 « 3y of. the Act, 
(^ it is. essential for -the "Controller to determine if there -is a 
sub-letting and if-so how.;much’ of, the ‘premises’ have been. 
sub-let. ' The. dispute as to how. much. of the- premises has. 
“bean "güb-let ‘is ope of, the cardinal matters ig, controversy 
"between the ‘parties, . Thé . learned..: ‘Controller by "his "order. 


fo 


. has’ deteríninéd that miatter. He ‘has held that e petitioner is 


‘not entitled, tò pay rent in. respect of: the. ground. “floor. privy ` 
.'^ -and filtered" water tap. He has -by his ‘adjudication conclisively ` 
- determined the rights of the pnus with pun to one. of the 
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order, .of the Controller was. not a’ final order and.'as, stich . 
was .not appealable- ‘ander section 29 of. ‘the Act; The. 


we 


195).  —  .., HIGHCOURT.,. 
r 5 s e 4 E s ` t D b e 
` ` cardinal matters ‘in controversy’. in the application. The 
: impugned ° order of ihe Controller was, therefore, a final 
s order within "tlie meaning of sestion 29 of the Act. In my 
opinion, the appellate. court' erroneously failed. . Ko exercise à ' 
jurisdiction vested in it by law. NS 


I pass the following order : 
The Rule is made absolute. The matter" is remanded to 
the *appellate tribunal so that the tribunal may dispose of the 
appeal in accordance with lam. - "There wil be no order as 
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D 


F- 


ya costs. ` ho ge te y7 
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See 
Sm. Rani Sundari 
Devi & ors. 


R.S. Bachawat J. 
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Wis tae ee E ~ Charges under sections » dnd 323 of the India | Panel Code. ae 
DEG i ; 5 Accused 'acqiitted — Memorandam of dgreemerit signed by. both sidés us i 
B Vo un M: for’ composition - -of- dispute — If deus -at ele fae of final hearing, . EN 
` te TEST Es Of appeal.” oe a, — Pa a A 3 pr is — AE 
Ro 3i tuu c uev PESE EM M oU MS E. 
TES - This. is a` case! “where memonandam of du ceat "s nioved: by both sided ; : 





ae Site LN E composition bof disputes at the: stage ' of final Dearing SE appeal, DRAT S, E 








f zl mu DCN B 
re v oie G Be. Nag tee MP E TES i 
Si ; ue "s a ‘ i Y í ` D 3 i25 
m i3 A M ga ` ‘Held - (i. That the ‘correct position in: “law - das thata ‘Criminal ‘Appeal, T ; 
ERE M KONSE ónde admitted hes to be- pursued. to its n aturalSonelusion and, that the appe— |“ nos 
N rp ] LE 
Ha NC rar ae llate- Códn must, consider. ‘the appeal- ons ‘its merits Whether or not the: appellant ee ce $ 
PPR se £u is desires to ‘peoadld, with | the appeal: CREAN. DP Slo te 
vob que aU DT f PA Y 9. ixi ens 
B d Xo ues E ET Da MES TARTA t N 
l a ATE ae E . cot ee De EL E D 
eae Ny EC LO iy fa "A. - a 
cae ie oe f (ii): But ‘after the, admisión of the i ihe appellate: Coi X 
TI MT ki being in the position of an original Court. holding ` the trial, Hfe Court’ was bound | E - 
; Su enar ye nt ^S tot record a- compositon, if the ofference fal rura (i) ef the, Section 459^ AES 
à + : uw X tone 
SERT em des ode of Criminal Procedure; * pii li. n ta NUM 
bes Nt p HEP |; $ " n p E i e, 
zoe 5 pe " IS A + - 4 vi ' s £o ^ Beto io " ye : SE ‘ E 
$1 E e n ze. E ae a V Se & s Sy L 3 e f x m s S 2 n 1 ue 
` 2 E - v» i . H * Es E 
E Roos d ' Appeal inde" Section 4m eo of the Cái Procedure i 
A y RN 
; : Codes, Tra ; A 277, i . DN. i Ve 
M "i, ade EE DN d Ee uuo DU per 
n Sa ve f Do apr EE qe a PI 
f i j Y r 7 H m i : * B A E] ` ak 
Bae E Nr: nn pM Mat URGE MG oG M f 
- tog 2 21 E s tot $ toas x . , - n ZH j , 2 ae *e, z 
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Kg The matetia - act will appear oh the judgement, 
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`- Pankaj KIE Ghosh for ire MES 


"Y - x ES z E cer . D à D 


» Purnendu | Narayan Nath and Sisir Kuhar Bast for the 
„Respondents. - ek eue e. d 
el "The. judaestent of the Court was as follows ;—- 
DAL see v. ~v. hy GA en’ t 
N. K. Sea J: In the” final hearing . of. this appeal, a 
"memorandum of agreement has been, filed signed by the 
learned. Advocates: appearing for the appellant and for the 
“respondents stating that'at the intervention of common friends 
the parties have composed their “disputes and settled and above 
, appeal. and that in view of the said settlement the appellant 
7. will. not proceed with the appeal any- further. A prayer has 
"A | been made before me to give effect to the aforesaid settlement 
‘Tand to dispose 'of- the - appeal © by- allowing .the appellant 
permission, not to poen any "further with the ARDEAL ; 
E oa. AN . Ss S 


P 


v | trespass ` ‘into the room of the appellant ‘and for. beating him. 
5 "They were summoned to take their: trial under seetions 448 
^. and 323 of the* Indian pénal code and ‘after trial they were 


foügd no- guilty of the charges on which they were tried and | 


. “acquitted. : å oe. 
N f E . epa i E M EE a "IN ù 
. i: | E 
` o. 


Le T. Mr. Phákaj. Kumar ‘Ghosh i in the “petition for e leave 
"has mentioned that the respondents were acquitted ‘of the charge 

.. under: sectidp 957 of the Indian ‘penal code*and in Ground 
“No. I of his ‘petition of - appeal has. complained that the 
allegation made by his client amounted ‘to an- Offence under 

. section 432 -of the Indian: penal códe, "which. Offence ‘was 
E. , not tridble summarily. ^ - . i55 P | 


dong m 4 


^ 
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Es The respondents were tried for havihg committed -criminal : 
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and others 
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August, 18, 
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p fetuses) È * meiiióned-: dy. “honeegnpoundable ci Stee $ ^ 
zy 5c + Court; “had. To Jorisdiclion. toe =. thes: permission «« 1 sisked- ds 5 

by, >the! parties. On D "éximinátiot: of; the retoris: E 
;"discoyéred ` “that = Mr. Ghosh: "was ^ wrong in 


CHariindi De Dhar” 
7." and-others~ STOS 
E “however. it- isé 
We “saying ‘that: ihe, um were * racquitted’s.of the. charge 
(the: “Indian: “penal bodes and * 80° far 

































tose pursed o: di 
appellate ort ibt gode he appeal: on: its: siefis, Seis 
üs of prosecuting - tli -;sdime: 








0f not "hie: Zappellant-is: si 
~ There: ate a large: "number. of “decisions of; Various. High: "Courts. 

x once: an * capped. is: ee ee mnc be ms 

x. ats Sy ae SR i mcm 


-us. “that: ‘not, “oaly” d 
any |.süch ‘jurisdiction : 





nt 
Dit appears: o. 
p vision. from. Sahih - 
inferred but. on- w -óthgr == 


few 





the ‘appeallant does “not! doses es: “pideei Vi : 

Views, nariely;- tiati ronée-an. appeal: is. “admitted: HE "appellate :- 

/"Coürt- is; to proceed-in accürdance with ‘the provistofts: xontsibed- - 
pivcedure, Code. has: been taken i 





J-e, 





ns ‘section: 423 of the Criniga? 
WOR -Trimbak “Pålğant Vibe Ns Enger ON 


z, 
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m = ef AM ‘so o fär As. -the present, question is Concerned. 





Empir Vs. x ox aMtülamimiad à Ran. Vharoé. Vs.: patos (2) . 
DRam.. Chandra. "s. Emperor, ex : Din. “Muharamad & ors Vs. 
5 Emjerór (4) UN C CR ET MN n 
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-$ e 77 ee o. Sai PUE en ci p 
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The. ‘above capes: no "doubi'ire in- -connggtion with’ the appeals 
` Fom orders : -f “conviction, but. in’ my: judgement : *that fact can ' 
hardly take any difference where appeals against. orders of. acquittal 
«are to:be dealt with'chapter XXXI of the ‘code. deals" with the ` 
‘Procedure’ relating t to appeals and: itinakes no distinction regarding - 


~ final disposal: appeall from cóhvigtions « or appeals from the orders 


à Kd & è 8 x - n : a j UU E s ae prs ^ F 
: Mr. Sisir Kumar Basu appearing c on: „behalf "of Xilie State has 
not: challenged: the he above . proposition. of. law: büt hej submits that - 


E ment iş that an. i appel being thé coutiniation- “of the proceedings, 
the: ‘appellate court should. be.deemed’ to: -be -a ‘court. dealing with the 
“original proceedings- and, fhorefófe,- -the- coürt bad - no {jurisdiction - 


T to refuše-tó `, ;allow : : thes ‘patties: to “compound: the; offences under 


“section: 5345 (1) "of. the code. - .He further submits that -urider . sub-. 
. sections, (8). of section ° 345, the- “leave of the ` court- was only 
“necessary. in ‘cases were there: had ‘been a conviction “and an appeal | 
ETC pending. - “The submission made: zby- Mr. Basu appears to me to 
E -Be a- quite réasghable c one on tlie face: of it! It is, -however,* not 
x necessijy to go- into fügt. question ir the préserit case, firstly because 
UT have, no jurisdiction to allow the witlidrawal of the appéal despite ° 
. the paver ofthe parties. "| Have. to consider tie appeal on its 


i l ES merits. Hiving considered the “appeal c on -it meiits I have no. 
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Ex . in the. „présent, case it ig Ynot necessaty-ifo- go: ‘into the “question u 
Bw m “view. of the fact: that. "both: the. , offences. ;under ‘secs, 323. 


5 "Criminal 2€ 
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doit i in my mind: that the order. of acquittal. was s rightly pu 


the appellate court being i in the position of an original. couit hold- 
ing the trial, the court was bound to-recórd" a oompositfon if the 


^ 


~~ 


secondly on the other point; that after the admissign’ of the appeal . ‘ 


_ offenees fell under clause (1) of section 345 of thë code of criminal. 


"d sere OES, E 
Elwiah Chaktavarty - | 
s.s. e. 
+ Hagpada De Dhar 
14 cope oher 
CAE Sen d. 
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procedure... I accept that proposition of law and grant the .prayer,. 
of the paftfes with the result that the composition ‘of the’ oneness 
shall heve the effect of: an acquittal of the accused; 
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“The; appeal ds dios of foin zb See 


T d e. 2 zoom e. g 
"ORA $> 7 7, on pU HIGH COURT ^ ' - 125 
i zl JN ^ ME 2 on * 
ML “RPPELEATE CIVIL. 
| Be ore: Mr P. B. Chakravariti, C. In ~- : B Cil 
° X Qua and Mr. str: S: C Lahiri < PTE 
; s. e SDque quse ZGESUAT ES [958 ° 
PE DM NARESH CHANDRA GANGOPADHYA LES "do ee. 
"ae m UND. i Jus, 6 
© y DIRECTOR OF FISHERIES, GOVT. OF WEST “BENGAL 
" 9 poe " ; TM, sips . i 
`- E ` Constitution of India—ert. ' 817 (8) — Posto of à à 'Vrobatsoner — The 
xr prolatsoner allowed to continue and act but wot formally confirmed— Whether 
he can be procesded agavnat for qnesconduot —1f he 1s proceeded against for mss- 
g conduct, whether, he is within the ambit of “Art, 311 (8) — Discharge 
Cdurvig thé probationer: 'persod — Whether? a Penalty — Scope, of -Rule 7 of 
Bengal Subordinais, ( Disciphws and Appeal ), Rules - Explanaison to the 
" Bules— Reasonable ppo funy to show oauss—Whather essential. E à 
. 
; Hela Art. IT Q) applies 1 if proceedings ; are taken against a probationer : 
UT for miscénduet for the purpose of ‘punishing hm 7 E mee DE Y 
. Sh T, wx 


; "Hala further that discharge during, the: v probationàry jode is. shot a 2 
` pènaltý of Removal within the meaning of Rule 7as aforesaid. 


:" Eald farther as no inquiry Cammittee was appointed i in the instant case, 
there was.no opportunity given to the appellant for ‘showing cause within 
“the meaning of Art. 311 (2) of the Constitution of India, 


The ‘acetal facts will: appear fróm the Judgment: 
. Niharendu Ditta Majumdar fot the Appellant. , 
` Anil Kumar Das Gupta aad Souniéndra’ Chandra Basu 
s. e. Se E a tne for the Respondent. 
. E. y = at 


z=: 


The Jodamene of the Court was a follows : ira i à f r 


EN e 


` P. B: CHAKRAVARTTI, C. J.; Oa 27-10-1944, the TE 
"Naresh Chandra Gangopadhya; was appointed a District Fishery i 
e Officer along ; with several other persons:- He was put of proba-' 
a tion for a period of two -years and the. order of appointment 
: specifically provjded that he would be confitmed i ig service “on 
the satisfactory completion of the period’ of probation and the 
i passing of & departmental examinatión, which may be .prescribed 


UN 


* A.F. O. O, No. 239 of 1958. 





m e = i “5 Hc = de "A LI a za . - 3 y 
E Gc se CALCUTIAAW JOURNAL qu puis TE 
s " dliriog tt dhe; T ». "No ibunt" examination ^ was- "held E" 


. during the probationary. period, ‘but the appellant - -Wa&^ “allowed ~ 
- to’ continue ín: service. -An: examination wat held i in. 1951 and. 





bus ` : "thea ellant` did-a ear in it, but x was unable to. “pass. Up. 46. 77. 
Naresh ‘Singh "> the: when’. n3 proceedings ' Sut- of" which this ce zi 
mm epe arisen: were conf enced, he -had : not. pasdeg : “the: departmental®*: 2 
ns Poo UE eie ‘examination.’ We are informed that he ie pane. it. while’ Be Was’, ! 
E WERTE ud d under: suspensfon. B. ee a (oco ed 2. ; EE 





P B. Chakras, c. J f l 
E One 22- 9-1951, the appellint. wag. paar under duspén- -— 


s 1 aM _ 2 ied “by -an order- passed «n ‘that, date... Along s with the. order... 
E o PM I = - "a _charge-sheet contiffaing a8 ‘many. as fiye charges. was serveg* on. Y a 
Pe as mds - him. Those e charges related principally to alleged. irtegulatities ES 

ol 3 ` in. mónetary: dealings and“ also, failure : ‘to ~ mairitaid- proper ^-: 7 

ah does accoünts.; The ;charge- -sheet: after reciting the. "Charges; directed - : 
USE i UR the appellant -to show. cause within'a fortnight why- disciplinary’. ° 
SA. NP - action under R. 7 ofthe : Béngal Subordínate. Services: (Discipline - : A i 
Qa c a TOU land Appéaly Rules . -19365 should ‘not be "taken against him. * 








a EMT nU ie n - Both" the . order of suspension and the- -charge-shéet were signed © 
^ F Ei QAM ? byi one Dr. - ' Baini Prasad: whó was.the: Director: ot. Fisheries" at - 
A REN. i cd the times Se ee diente i e CRM, oS 
i a a 2 Ec f D IUE "He appellant’ showed? cause T “means. ‘of. a Jed E 
E DAC ee ee. "document submitted 6 on- 14-11-1951. "On the 3th: "of. December - s er 
es . Ie < following. he received a- telegram from the Director of Fisheries, - 
E. en poe” M d = ; directing him to the Director on the Toth of-Decernbet-1 next, sin oe 
2 OE P E. connection with: the “explanation furnished: He. did» s see the~ 
coe Ee ne o Ditector on that date and something. like an entjuiry Was . ; eld ^ 
LER OW d .^ caf "which. another Officer - -a8 “also- a sténoprapher was. -presént. E 
PELO D EA : = What happened exactly. on the roth: of December’ is ^8 mattei. ofo e` 
TE ti . dispute “between the parties;- but this much - is: “clear. that’ the. 
n ME ad 2 P enquiry ; Wwas‘not concluded .on :thát- date. : e appears froma" 
"s A PT Bi n -etter “of. thé : ‘Director’ that be thought” that the appellant was. ®, 
a D re : a obstinately refusing to furnish- further ekplanation ‘BS: to` certain : I3 
Se ia * points’ raised“ Py” "him. in- his“ memorandum. apid- that’, he was ; oe 
Tieta D : ` | insisting on the © points being formally reduced. t writing ; and’ M 
- = E : | fofmallys served. on dim before. be would” -podeftake ? "to Answer; 
: Ue nS F aa e d E d x 
1 b Mu Ec pha E a e. 
T - e » Re bru DUX QU SES 
: a MER ONE NU I QU NOM 
i .-- = 0.79 2 =o o~ z T 
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4 ‘indy, “the” ‘Dizectór nally: asked the „belaai to to appear efte uty 
| him oncé agii on i the I 3th” of: December. ,The- “appellant did | 


; not ‘appear: on sthat . -date, ‘but’ en “the previous. day. left a letter - 
“-addresse d. to: the ‘Director. at. his Office by which, he: explained ^ 
, Hs Own ‘point . “of view. EU the  ppelléat. failedto ; appear on 


.. “the 7rsth. ‘Décember,. the. Director’ .tteated “his - ~ éxgmination as 
gt ~ closed: and made” a repoft which was. "adverse. to. the. appellant. : 


he report wis ‘duly considerecby_ Governinent. anid they came - 


+ provisionally to the. ‘conclfision-- that the, appellant should -be ` 
; punished’ with: discharge from Goveriment: “‘geryice under. R. 49 ' 


ei) ofe tbe Civil. Service -1C C. A) Rules.” By. a notice dated 
: - Ye- 1952, ám Assista nt Secretary. to thé: ‘State. Government called 


: "upon the appellant“ to submit: within fifteen. - days any representi 
INS gon. that’. lie. ‘night ’ desire to maké as to en he should not be: 


Purhbed] iu: the aforesaid manner. i Tr RT Ng. A 





ete tu ‘The appellant. did aké a: réptekégitation, "bep: it und 
2 "no ^ fvoür ; with the: "authorities, ` "They. consulted. the ‘Public 
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Service ‘Commission and- onthe .fécommendition fecéived: from us 


` „that -body;: they: finally decided : that -thé- “appellant. shouid be- - 


~ discharged. from Governirient service. - Thereafter, in an order — 


- ON 


, dated 2 m 1955; he was sidiscbocped e LE ns 


. "phe vipélli dhén oed this Coat andes nee 226° E 
the Constitution -against the ‘Director of Fisheries, ‘the ‘Secretary : 
in the | Departmgnt of Forests and. Fisheries and. the ‘State “of ^. 
- West Bengal for"s- "writ: of mandamus, Commanding them to, 
‘tescind: ‘the order’ passed-a against him orto forbear” from, ‘giving ` 


= -effect . ‘td. ‘them; - The :usuial : additional. prayers `, "for -writs of ~ 


a 


“place 





^ cértiórar: ‘and prohibition -were also madé. -A' Rule was issued 
on ‘the -applicatión; bu? at fhe final- hearing i it-was discharged. by: 
> Staha, J, -by: añ order. dated. 9-5- 1956. `  Aggrieved by that- 


; ; ident the: appellant preferred. the present appeal. 
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Jw great " deal. ‘of. controversy appears - -to` dive ‘taken E: 
before’ "the e, learned Judge. as to whether, the peat Hag S oP 
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continued t to bee a, ete e probationer on, Governiiient. service or f 


><" had beconie sa confirmed member, By. reason*Of his having been: 


“retained in ‘employment: ‘after the; expiry. bf. tbe ‘probatjonsiy, 
y period. “The | earned, * Judge: Meld ` ` that the” appellant . "had 
contipyed tos be a ‘prabationer end. I find . Do good season ‘tos 
dissent, from. that views | It- is. quite: tue “that the Pn 
- period wag -for two, years oaly, and that even after the > expiry of. 


‘Service, At the. same, time die. had ngt "been ‘confirmed, At has: 
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Ld 


ar 


T 


> that. period, ‘the appellant i ‘had-‘not been” “discha tged but kapt, on in. ] 


also” to be 'goticed that. by. fhe “very: terms. of his; appoiütment; he A 


Was to’ be „confirmed only, if he Satisfy both. of. two Conditions, , 


yes óne of ‘which. Was. Satisfactory , work during the probationary, - 


e xig 2 period: and the other. of which, “was the-! passing. of à depart- 


* 


ur 


‘mentak .é -éxamination. „Admittedly, he did not pass a- depait- 
. mental examination dufing the. - probationary ` :pe£iod. ‘and? - 
; Obviously his-work was not considered satisfactory’. It may È have. 


been. Wrong for., Government. ‘not to. ‘hold - a: deinen © EY 


, examitiation within.the probationary period. and ‘the appellant, iE- 
` he, "Was so minded, might, havé taken appropriate | steps at. the . 
"appropriate ` time.” for- forcing Government to hold a timely- 
examifátion.- "This point, however, which is: somewhat:in thé: 
- .appellant's fayout; losses a great. ‘deal | of its force, if one, 
xemembers that when the ‘examination was "ultimately | held. in: 

: 1951. ‘the’ “appellant failed “to pass it: Be that as it may, what- ` 
evér might be reason for, Govetàdent not ` Codflrmiiag him, the 
fact remidins that hé- ‘wis. not confirmed ands if Hé was hot : 
cónfirnied; He could’ not claim ajy status” other „fhai that ° ‘of à 


say Ft 


Saray pr "PM ER e 


E 


^j. "The learned Judge ‘acd “the: rm E the, «ppelloot, à io 

be: complete. vanswér to the ;gtievfüce made: -by tim. The y 

` grievehce was that he was‘ * entitled to, the - ‘benefit - of Ast. Bites | 
(2) of thé Constitution .of India and, therefore; he was entitled: 
to.a pioper. eaquiry to show cause both againstethe ‘charges’ and, 
if the charges were found. proved, against the. action Proposed . 
to- be tiked against him.. Sinha, Js disposed. ‘of the appellant 8 

. , complaint by? ‘holding’ that since | na status: iü Government 3 


y af ov . , 
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discharged, if 4sis'work tas not found satisfactory,'it could not 


. be Said "that he’ had been penalised "df _his -service' had been 


: penalty arose at all. E 


terminated,in the view thatthe had failed to render’, satisfactory 
service: What, kat happened, ‘according to-tite leatned Judg e, 


was that the conditions under which the appellant had entered 


employment in the’ Fisheries Department had been worked out 
mv. d A EG s Un = . t c 

in à pormalemanner and, cogsequently, no question of any 
- : £4 ANTI 5 

e - € ANS z 


2 x M ^5 *-ve $ E s ! 
= " The-learned Judge also pointed ode that the appellant 


~ had®beeén: proceeded against under R. 7 of the Bengal Subordinate 


Sérvice (Discipline and Appéal)-Rules; 1936 and that according 
to the explanation appended. to that Rule, the discharge of a 


- person appointed on probation during the period of probation 
, would ,DOt,.amount to femoval or dismissal within the meaning 
, of the.Rule. On the basis of the explanation'the learned Judge 


"held that since the appellant was only a probationer'and since 
he had been discharged during the period of- his. probation, he 


had neither-been dismissed nor removed and, therefore} he could 


' -not complain that the protection of “Art. 3X1 (2) had not been 


made available to him. ^ —-,- "a P 


f / A point had \been taken the learned Judge that the . 
énquiry which had been held was not.a proper enquiry at all. It’ - 


was said, that the Director. of Fisheries, having himself framed 
the charges end báving been virtually in the position of à com p- 
linant, shóuld.not hgve constituted himself the Enquirion Officer 


' 7 as well, Other complaints were also made as to irregularities in 


" the course..of tke enguir? The learned Judge found it 
unnecessary to decide whether what- had taken lace could be . 


said to have been an enquiry as contemplated by Art. 3 pr (2) 
or, the relevant Service, Rules, because, in his view,'the appellant 
- having been d mere probationer, was not entitled to an enquiry 


'. Setvice was no more*than that ofa probationer and since under. 
the- very.terms of his employment, he would be liable to be ` ` 
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ofthatkingatall — 75, 2, t. m 
" On. thie? broad features of the case, the learned Judge held 
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appears ; 
the | proceedibgs:h bad. agaist die csppalant i i8 Jet. di 


oy 


probationes,. | the learned Jie bs 


res 


E chon " 
i protect 


and: had: ‘intended, té. ponis 








Attidé dn lay: Jald Sesoni be pU E, As. i ee ex- gc 
„plained elsewhere, a probationer will normally serve “up to the 


end of ‘the probatiogary period and ‘then . Be. either confirmed, 


l if his work hifs been ‘found _satisfactory ot - discharged, if the: 
s reverse "has been t the case ; > ` but K Befoge. the prabationary: period - 


ig gver ot if although the period i is over the Goverttgent servent 


' -céncerned is’ still holding. the status of a probationér, - some mié- fe 
* “conduct. is alleged. agaitist him and proceedings’ are “started with 


a view- ‘togpunishing F him for súch ‘misconduct, i it can- by no means 


- be said-that. fio mofe is beigg done. than the terms” of-the em- 


ployment. are "being. wotked out. E euch: ay Case, as. .I have 


st ae wid, the provin of Article i (ay will apply. PW 
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Before dealing with the: facts of the -c -case T, may | dar 


É out: that the- 'argurhent* drawn by the. learned- ‘Judge 4 from Rule 7 1 


PTS valewithin thé meaning. of clause (vi) of Rule 7, nór a. penalty of : 


period of probation; süch- discharge will aot'be à penalty ofremo-. 


$ digmissal within the- ‘meaning of clause (vii) | of. the “same Rule. 
Inrsach a case, therefore, there would: be no question of proceed- zi 


vi 


"ing under Rule Jat all, ‘because Rule. Í only provides for’ impo- 
M sition of penalties by ` way, inter. alia, of iemoval ‘from service or. 


i dismissal. "The Tace; therefore, that the. authotities i in:the present 
. .càse proceeded under Rtle 7 “of ‘the Bengal. Subordinate Services 
M Discipline and Appeal ) Rules, 1936. proves: "rather" than dis- 


taken. | x = Vei ETC ae `- = € 
B re 2 e. ` x i 


LUE 








“oi the- ‘Beggal , Subordinate Services t Discipline ‘and “Appeal ) | 
i Rules, 1936, does not; with fespect, appear. to mé to be correct. `7 
| "Under the Explanation to Rule 7, discharge "of: a probationer 

daring the, „përiod of probation does.not. amount. to -Temoval - or * 
dismissal from Service: The meaning of "that provision is that. - 
l if a personi, ‘appointed on <probation, , is - discharged. during ` the - 


“proves: that they were ‘proceeding - against the appellant with a^ 
. view to impésing.a: penalty. * "The explanation to” Rule- 7 de an .- 
UR exception and if-a ‘case "Comes under the excéptión,. "Rule 7 wil . 

` iot apply. at all: gud. ño. Proceedings. "ánder. ‘what: Rule can be . 


Turning now to the facts of the.calse;. it appeats from | 


e c : ine a7 .* $ 
e wt HN ` Pah t - 
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UO, i7QivH. the charge- sheet. that die charges. all " sélated ‘to “specific coe > 
V 1958. ~ 7 instances of misconduct „on -the part af the “appellant, The, 
S —— tee Proceedings begin with an order of suspension’ w hich by. itself - 
SS E indicates that it was not-as à gase of. probationer that the 'eappell- ^ f 


ES h ce an d 
ares h gopa ya ‘ants case ' was ‘being coifsidered. Ifi it wae'a qüestion of merely 


a ree > -exgndining the record of the. appellant with ‘a. view to taking * a. 
X e. "decisión as to whether he should or should not be confirmed, it 
- - EA E could hardly be appropriate to servo, him with a charge- ~sheet. 
PB. Chakravartti, CJ. Not“ ‘merely ` was a charge-sheet served, but,*as I hfye already . 
gx "pointed cut, thet appellans. was afked to? show -cause, why | r 
: un HN Wee disciplinary’, actj6n | Rule 7 .of the Bengal Sub ordinate. Services : : 
. " ` (Discipline and Appeal] Rules should not be taken agaPhst hips. 
RC E E ‘The structure of the - *proceedings, again, was the structure of E 
E Ec an enquiry, such i as prescribed by Rule 55..0f thé Civil: Services ` 
Es yof (Classification, Control and Appeal). Rules; A charge-éheet was. 
St Ee “served cause: Was directed to be showa again st the charges, dien" - 
-7 3 ^. 7C , an engoity of-a- kind was. held at the end of the enquiry a. E 
dme Tels particular. penalty was tentatively decided on, then the’ appellant 
a7 wag asked to show’ cause: why: that "penalty should. not be 
Arun FM imposed and ultimately it was ‘imposed. The sticcession of these 
E 3 ont Steps, coupled with the fact that the. authorities Weéré on. their- 
us -© D o.c.-own admission proceeding under-Rule 7 of-the B engal Subordi- 
| Date, Services (Disciplinė and .Appeal) Rules, shows conclusively 
25 : Vo. that they were holdiog.an enquiry with.a view ‘to’ imposing” a 
ur EIN T ` penalty, if the charges were proved. The matter is clinched by . 
d .the letter of 14-5-1952,- which an Assistant Sécretaty, to the E 
` State Government addréssed to the appellan® There it was, 
` - stated that Government had come to thegonclusion provisional- 
q.s ly that the. appellant should be punished" with discharge. -from 
TA ae - Government service. and he: -wa8 asked . tos sh ow cause why he ° 
E ite d a 2 . should not be “punished” i in the magner state d. After all these, 
OO -' it cannot possibly be contended that it^ was not punishment 
! T di : „which the authorities had i in view. but -merely^ the termination - ` 
r Y * E j of the appellant's - s service in accordance with the.terms. of his 


d d. 2 io NS ployment S DE ur LC j 
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' asked ' ‘by: me „hetket he ‘could, in view of these facts, seat 
that the pppelient had been treated merely as a probationer and 
whether it was "fot a fatt that the authorities had proceeded 
against hih for alléged misconduct with a view to’ punishment 
“him therefon He would nofMlirectly ‘concede that thé true view 


* eof the facts was the Jitter, but was frank. cnough «o say, that it 


looked as if it was so. In my view, it does not merely look 
that it was so, but it wag in fact so. b TM ii 


lt ise therefore, be* ‘held that the, ‘appellant "Was 
entitled to the protection of Aft.. 31242) of the Constitution 


and’ that, therefore, was entitled to a proper "opportunity at a. 


. proper enquiry to show cause against the charges tramed against 


him. . The learned Judge has undoubtedly held that even if the: 


appellant was entitled to the Constitutio nal protection, he had 
in ‘substdnce got it, because the authorities had proceeded on 


` nothing whieh he had not-dealt with in his representations and . 
; because two opportunities, one to show cause against the pro- 


| posed: punishrhent, had in fact been given. Ithink that this is 


not a correct view of the facts. I pass over the appellant’s . 


objection that the so-called Enquiring Officer’ was the Com- 


E plainant himself, but.an enquiry had to be directed to be held 
. and the appellant” had ‘to be given proper notice thereof. All 


‘that happened after he had submitted the explanation was that 


: he was asked by a telegram to appear] before the Director of 


Fisheries in conpection with a representation made. by him. 
What happened subsequently I have already-stated. The learned 
Judge bas said that the ' appellant could not complain that he 
“bad not been given*an opportunity to call witnesses, because he 
‘had*never asked for. such an, opportunitj.- It appears to me 
that since no Énqhiry Committee ot Enquiring Officer had ever 


'* Been. appbinted and the*appellant had merely been asked to see 
e the Director of Fisheries which he did: ‘at least once, it cannot 


fairly be said that an occasion to call Had arisen: when he could 
ask for ‘an oppertunity to call witnesses. Therg was nothing 
* to indicate him that what was being held- by the Director 
of Fisheries wa? anything but.an interview between a superior 
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therefore he is estopped. : 
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Officer and a subordinate Officer and that it was-a formal 
enquiry at which he would be. entitled to all witnesses. It 
is true, as the learned Judge bas observed, that the appellant | 
had not specifically asked for an opportunity to calf any evi- 
dence, but I do not think that*agything ever happened which 
could put him AA mind that he was appearing at a formal, 
enquiry ‘and. that he was to ask for an opportunity to tender. 
evidence, if he wished to tender evidence. I’ am, therefore, 
of opinion that since .no Enquiry Cómmittee ar Enquiring 
Officer was ever appointed and “all, that » ; happened was that 
the appellant was summongd Yor interview with . his superior 
Officer,’ it cannot ebe said that having had an opportpnity 
to call evidence, the appellant had noti claimed it and that. . 


~ 
t 


"The result, às I see it, is that the appellant being entitled to * 


a proper enquiry and entitled to an opportunity to show ‘cause 
there at in a proper manner was not granted such an opportunity. 


The order pes ipee him cannot, therefore, be sustained. 
/ 


The next’ guested: is hut that order we should make.» 

In my view the proper order to:make will be not merely to quash 
the order passed against the appellant, but also. to give further 
directions. Certain charges were framed, the appellant submit- 
ted his explanation and the position is that thereafter the matter 
did not proceed according to law and that all that happened 
subsequently must be quashed as having been illegal. This, 
however, will not affect such portion of the proceedings as was 
legal which will remain vaild to be proceeded with and conclu- 
ded if desired. : : 


c 09 
oe e 


fos the reasons given above; this. appeal is allowed, 


the order of discharge dated 28- 5- 1953, passed against the 


.appellant by tbe State, Government is quashed.” We direct 
further sthat it Goverardent be. so minded, they will be at 
, liberty to continue the Brees woe: i in derer nce with aw 


\ ` 
b i 


f 
. 
t 


' the order of the learned Judge dated 29-5-1956, is set aside and E 


F 
ba 
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l from ‘the: state at Which e spell sd farsiched’ his ex- Civil ` 
C platio of the cHarges framed, against him but no enquiry “1958 M ` 
' had, yet ‘been held: and pass. fach *orders ` as may be lawful ~w, 


"sand. ropes aedis "to: result > of. ‘such Pee i Ss A ‘Naresh Ch. Gangopa dhys 
pe Pid the, dde of, suspension passed against the . pire e of Fisheries, 

eit ‘appellast,. the order of. his: dischatge ‘being: now. “quashed, dto: 

; “wall, be. ‘governed, 8o fas at least ithe period ; ‘subsequent, to 077777 

the dite’ of the order of; discharge ig “concesped, by : ‘the prin-' P.B. Chakravartsi,C J. 

“ciples daid down ‘by: the Supreme Codrt: in thé: case of Om 


Prakash: Cope Xo The piat: ud Uttar Pradesh’ i e 
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>. "n The appéllant. will: rm the Costs: ‘of thie. spei td 
l "respondent , Nie E the State. of West; Bengal meet fee. "five 
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APPELLATE CIVIL... / 


Before Mr. Justice K, C. Das Gupta ° 
` and Mr. JusticaaB. K. Guha 


TARAK CHANDRA MUKHERJ EE & ORS 
. RATANLAL GHOSAL & ORS « 


. e. 
~ est Bengal Rent Control Ao. 1969 Sec. 19 — Whether applicable— 
Spec al Bench decision — Tron?ter of shaves of property by plaintif 
during the pendency & the- oust — Sec. 19 (1) (h) reasonable requirement— 
Wh ether requirements of each ‘of the plaintifs’ shall have to be establ@hed— 
Eeplanation to ot. (h) of Sec. 48 (1) of the Aci— Comparative advantages - 
and disadvantages of landlord and tenant. 


Held: (1) According to special Bench decision, provisions of Sec. 12 oi » 
ihe West Bengal Premises Rent Control Act 1950 are applicable 'to pro- 
‘ceedings of suit which was brought in 1951 and which came ‘up „for hearing. 
in appeal from appellate decree in May I9S6; 


(2) , Unlike English cases, in this country the system of a number of 
persons having joint property is so very prevalent that it wouid amount 
almcst to a denial of legal rights to owners of houses if in interpreting the 
language of Sec. 12 of the said Art. of 1850 as regards requirement of 
landlord, the Court holds that each member of a greup of landlords must 
have separate requirements. ae 


Thus here out of a nnmber of persons consulting the body of landlords 
one reasonably requires a premises for his own use and occupation that 


sh ould be considered to amount to a requirement on’ the part of all the 
landlords. 


` = x ‘se 
(8) In determining thé reasenableness of requir8ment for occupation 
regard shall haye to be taken to the comparative advantage and dis- 
advantage of the landlord or the person for whoge benefit the premises 


are held; and the tenant. * é E 


Appeal by the Plaintiff. e 


Suit for ejectment. . 


The material facts will appear from the judpment. 
Š ` e 


Rama Prasanna-Bagchi for*the Appellant. 
Hiran Kumar Roy for the Respendent. 


4 


* Appeal from Appellate Decree No, 842 of 1884 against the Decree 
of Sri S, N. Bagchi, Subordinate Judge, 1st Addl, Court of Zillah 
Howrah in Title Appeal No 270 of 1984 reversing the Decree of 8 
Lokendra Chandra Sen, Munsif 2nd Gourt, Howreh dated the 18 
June. 1983, 
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The judgment n Court was as follows :— Civil 
1958 
K C. DAS copta, —J. "Wis appeal is aetna an order of th eel 


ethe learned Subordinaw Judge, rst Additional Goutt, Howrah Tarak Ch. _ Mukh etjee 
reversing in appeal the decree made by the trial cont in “ffvour 
* of the plaintiffs ina suit fot ejectment from the pierníses. . The 
suit wag brought in 1951 when the West Bengal premises Rent K,C. Das Gupta, J. 
Control ( T empofaty provisions " Act of 1956 was in force. Juno, 16 
. The tria! Court's decision was on: the 15th Juné 1955 while - 
A thé appeal Court gàve its decision on the trth March 1954. It . 
came up for hearing before this Berich. on the 3rd May 1956 and 
was heard.in part on that date and also on the 7th May 1956. 
- We considered. it necessary, however, to refer a question of law 
*which arose.in the appeal, namely, “Are the provisions of sec- 
tion 12 of the West Bengal premises Rent Control Act, 1950, f 
5o. applicable to the present proceedings ?" to a special Bench. 
The special Bench bas since given ‘its decision on the point. 
That decision is to the effect that thé provisions or section 12 of 
the' West Berigal Premises Rent Coñtrol Act, 1950; are applicable 4 
to the preseérit proceeuioge ; 


z Ratantal Ghoshal 


——— — 


y 


It is necessary now to decide hekiek joya those -provi- 
sions of section r2 the plaintiffs are entitled to a decree. The 
ground on which the plantiffs claimed to be entitled to a decree, 
X 1 inspite of the provision that accept on the grounds specified in 
section 12, no toust would pass a decree for -ejectment, is that 
the plaintiffs requiredsthe premises for their own use and occupa- 
tion. * In paragraph z of the paint it was stated that Ramratan 
Mukherji, -plaintiffs ao. 6, had tò leave his ancestral honiestead 
having had to sell it on acgount of proverty arid that {while the i 
gther plaintiffs were with difficylty living in the ancestral homie- ` 
$ , stead, the accommodation there was ~ wholly insufficient on 
account of the. Increase in the number of members of the family. 

Further, it wag stated that the ancestral residence ‘was ‘old and « 


[4 


dilapidated and there was danger every moment of the roof and 
. the walls collapsing and yet the plaintiffs had no means to» carry 
out proper repairs thereof. In these circumstances, it, was said,. 


‘Civil 
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` secured residence at their own house" He was, however, of the 
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it was necessary that the plaintiffs should Bef, possession, for" 


` their own residence of the premises in No. X16, Circular Road, 
_ Shibpur, where the defendant tenant was residing. 7 
e . 


° l 8 n : e. 
Dyring the*pendency of suit Ramratan Mukherji transferred” 


his share in the suit premises to plaintifs Nos, 2 to 5. Thus, 


. after the transfer, the position was that «he first plaintiff Tarak . 
Chandra Mukerji was owner of 8 annas while hfs three sons | 


and his wife being plaintiffs No. 2 to 5 ere owners of the other 

8 annas. The defendant denied the truth of the statement that 
s . . . . * . - 

the plaintifs required the premises for their own use* and 


- Occupation. . f 5 


^ 


The learned Munsif does not appear to have come to a clear 
conclusion thattheaccommodationavailable in the ancestral home- 
stead at Andul would be insufficient for the plaintiffs, He was, 


‘however, of opinion that “in view of the ‘dangerous condition 


of that house and the convenience of the sons of plaintiffs Nos. 
1 and 5 to attend to their vocations in Calcutta and the College: 


education of one of them here, I must say that the requirement i 
is. reasonable and ‘the plaintiffs reasonably require the suit“ 


premises,” In that view and on the finding. that the tenancy 
had been properly determined by service of notice, he gave the 
plaintiffs a decree. ' ' 
03 - : à . R 
On appeal, the learned Subordinate Judge dock the rather 
surprising view that as the plaintiffs are Governed by the 


Dayabhaga School of Himdu Law, the sons had no tight to stay 


at the plaintiffs No, r'$ Andul*house and cousequently they 
could reasonable demand that they „should have their own 


opinion that the requirement of the sons, plaintiffs Nos. 2, 3. 
and 4, did not amount in low to thé requirement of all the 
landlord and fhus the grouud on which the suit was based had 


' not been established. i E e > 


` 


n 3 . * E ] ir 
In my opinion, the learned Judge, is wrong in his view that 
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where ‘the Premises. ard owned by a number. of persons a as lande 


' Ìords, it is Necessary that the. requirement of esch of them 


. WE care to’ hold that each: ‘member of a group of landlords must. 


Separately: has to'be established, It appears that in some English 
cases. that vi&w has Been taken, It- will be. dangerous. for us, 


| however, to guide ourselves if matters of this kind by the views: 


-o$ English Judges who’ interpreting the “English "fatutesy wery 


i tightly ‘considered the language in the statutes in the- -light of the 


circumstances and social £onditions -of that - country. In this 


* | Countys the system of-a ‘umber’ of- persons having joint- - 


 eproperty. is. 80 very prevalant that itétoüld „amount almost to a 
' denial of. legal ‘tights to owners of houses iftp interpreting the 
E of section. '12 as regards, the requirement of a- landlord, 


“have separate requirement. “It would be much : more, reasonable 
in my opinion to - hold that where out of a number of persons 
dbastituting the body of the landlords, one ‘reasonably requires 


a premises for’ his own. use and occupation ` that should be: 
‘@onsidered to amount toa requirement.on the part. of-all the 
í landlords, ‘T-am, therefore, unable to accept the view of the. 

learned Subordinate Judge as correct. «It i is. found’ that one of 
a member’ Sf persons who are the landlords reasonably requires - 
the premises in question for his own Use ‘and occupation that, 


. in. my opinion, is sufficient. compliance Viu the réquiment of 
t. section 12 (z) (b), of the Act. 


T am equally: unable, however, to accept 3 as correct. de learned" 


Judge s view that as the plaintiff's are ‘members of a Hindu family 


Géverned ` by tie ‘Dayabhaga school of law, the sons should, 


be ‘considered to requite -the .premises in question, a8 the 
father -fs “the, “legal owner ‘of the house and he; | may. at his 


* sill refuse to allow them fo stay in the house. there wás a 
actual evidenoe that the father has refused to allow the sons to 


. livg in thé house: or even ‘that the relations between the father 


' and: the, soñs Was such, that it was vety ‘likely’ that ‘the sons ` 


would be driven outeof the house, the possession of ae house by. ' 


"the father wouldmot be sufficient to meet the requirement of the 
‘sons and it wofld be possible and reasonable to hold even if —- 
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fhe father had sufficient accommodation for many people at his 
own house, that the sons stil required the house in the 
possession of the tenant for their cwn ocespation. There 1s, 
however, in this case no such evidence that the father is refusing 
to allow the sons to live ine the “house or that, the relations 


` betwgen the father and the sofs are strained. „Clearly, therefore, 


K.C. Das Gupta, J.. 


the accommodation which is available in the Andul house in . 


which the plaintiff No. 1 had formerly an undivided share a8 a 
Có-sharer and now’ has a specific defiined sharetallotted to him 
on partition must be considered as accpmmodation available to 
all the plaintiffs, eu 'that*basis, it is necessary for us to consider 


whether the plaintiffs or ny of them require the premises in the " 


possession of the tenant fer his own use and occupation. 


No clear evidence is available as regards the accommodation 


available in the Andul house. From the evidence on the record, 


it appears clear, however, that before the partitian the plaintiff 


No. 1 hadin his occupation two large sized rooms and one, 


dalan. It is not disputed before us that these two rooms and 
the dalan have been allotted to him on partition. From the 
evedence of the pleader commissioner who was examined, it 
further oppears that these two rooms are in urgent need of 
repairs. It is to be noticed that while he says that the dalan is 
beyond repair, he does not make that observation as regards the 
two rooms. Indeed, ıt does not appear to be disputed that the 
two rooms can be repaired it some money is spent. What 
amount is necessary for the repairs does not appear from the 
evidence. plaintiff No. 1 said in his evidence that he had no 
means to carry out the repairs. The court of appeal consjdered 
that he was a man of sufficiet means and on consideration of 
the materials on the record, I am not prepared to disagree with 
its conclusion that the plaintifs have the means to repair the 
Andul house, It also appears to me to be'reasonable to hold, 
specially in, view of the evidence given by the Pleader Commi- 
ssioner as regards the size of the rooms, that withe slight adjust- 
ment: these two rooms may well be convefted into four and 
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“that: thos. they ‘would be sufficient ‘to aeon rode: a the 
| . plaintiffs with mepebers of Met family. I 


` The queition still remains phether i inview of the fact that 
_ two of the sons of plaintif No. 1 "have to be in Calcutta every 
op one to attend hisoffice and the other to attend clatsts -in 


n ;an educational institution, it would be reasonable to thi nk that 


i : they. reuire ‘the Shibpur house for their occupation. | The, 


“if spite of the Andul house being available, for: them to live- in 


' common case of the partiés is that Shibpur is nearer, Calcutta 


;-than Andul.. Both the places ate, however, within easy approach 


^ *ftóm Calcutta, the differencé mainly being that while in reaching 


Calcutta from: Shibpur one has to travél by a bus from Shibpur 


^ to ‘Howrah and then take another bus or tarm from Howrah to 


bi 


«the city, one has to avail himself of the railway service in travell- 
ing from ` "Andgl to Howrah. ‘The comparative advantages of 
the two modes of ‘travel may. , well: ;be matters of controversy. 
“Our. difficulty i is that the evidence throws no clear light on the 


` question. There can “be little . doubt, .howevet, in my opinion, ` 


. that‘even fit be more convenient to travel from S ibpur to a 


43 


a , of the, landlord. orhe person for whose benefit the premises | 


destination in Calcütta than from Andul, the difference is not 
,Vety. great. It is Bnecessary to remember in this connection 
' what the legislature has laid down in the Bxplanation to Clause 


..(h) of section 12 (1) of the Act, namely, that the Court in < 


. determiüing the reasonableness of requirement for: occupation 
-shall have regard to the comparative advantage and disadvantage 


"are Held’ and of the ‘tenant. Even if one assumes, therefore, 
though, as I have pointed out above, the evidence is far from 
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.suffcient on the poirft, that the plaintiffs do require the Shibpur . ` 


` house for their conveniencesia coming 'to Calcutta, it is necessary 
> tq remember-that while for: them, .it ‘will’ be only a matter of 


soméwhat greater comfort. if they can get the house; for the 


"tenant, it will bea question of being stranded altoggther unless 
Be can; on "feasenable terms, get for himself another house. 


On coütidenition of all the circumstances, I am of opinion 
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zT am, tarefas, of the DEI not ofi. the ground rls 
l io * wink found four with the learned Suboidinate Judge, that the À’ : 
e er , Paint are not entitled to, a decree. i s a Ss ~ 
e v. “+ Tes ES 
T ‘would, therefore,- dióniiss this appeal: z “Ta a consideriyos: of - 
ns Ll m. the. “circumstances of this: -case we gider that the Perder will 
2. E " ; a E ; bear their own costs: throughout aes ; 
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PUE v Hela v Colupsténcy hs quesion. ‘for the’ Court to; décide“ ‘and ilie: 
oe WU Court’ must ‘determine it before’ administering oath or -affirmation ` “ad; the.. ° 
Po HUS UE s ease, may. “The Court may’ -tést this ‘by appropriate “questions Sec. 118- ‘of. t 
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` om EX ` ud "Thé question of capacity cannot beeft to the Jury. eae iere s ; 
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T the prosecution ‘or sr “although! Strong language’ was- ied on ceniona 
P coupled with the reffinder that jurora were thé sole, judges. of fact and it 
^I was thelr dut% tà artivé at theirówn conclusion s any Eapen i of opinion 

: _by die lestned judge cannot be taken Any gxception ‘to, 2 


Ce ; The materi: fact will appear from the jadgmdnt. st 


^ 
. 


= T S uc : ta m for thie Petitioners. 
oe “Bimal Chandra Qutejet for the “State, Ed 
- The judgment of the Gourt was as follawse: 


V AN. X: SEN, J. The Rule i is ; againgr the-oider-of conviction of 


- the e Sessions, Judge- of: :Midáapore- dismissing the’ appeal preferred: 
by th the two petitioners but allowing - a <portion -of it by setting 


* aside the conviction of petitioner. No: „1 Purna Chandra Khandra' 
: under one Count of Sec; 323, r P. C. PM ee e. 


ve The pelitióners wete tied - “by | the’ Assistant Sessions Judge, 
Š ` Midnapore and a jury on charges under | secs. 304 and 323]. P. C. 
-a Bya ‘majority verdict the petitioners were: found guilty. So far- 
"n a8 s the charge: under Sec. 304 T P. C. -was - concerned the. jury 


eae OW 


“See. 323 I. P. C. also he was, foudd: ‘guilty. . Pétitioner No. : 2 
5» Harihar was on the ‘charge under- Sec: 304 I. P. C. found guilty. ' 


i of an offence’ "under. Sec. 325- I R. C. and he was found. guilty on 


“the charge ander Sec. 525: L P. C. Petitioner Nó. I was sentenced 


"to tigorous  infbrisonment | for, Bix months- on each of the’ chaiges 


"on which he was found guilty and the sentences were directed to 
“rua concurrently, Petitioner No. 2 on being found guilty under 
“Sec; 325 "E.P. C. wae ‘sentenced, to rigorous . imprisonment for 
two and a Balf- years, - ‘He mune also: sentenced: under Sec. 323 


d. P. C: to. “rigorous imprisonment. for six | months: . "The senten-. 
. “ges were directed to:run concurrently. Thete was’ another person 
ka ‘on “tri ó wag: found guilty: by the^ ‘jury butoyas } however" 


aciuitte of appeal by. thë Sessions Jadge,. QUE 


"The, prosecution case - before thie. Judge aad the ji jury: was that ; 
' off 5-8- -1956: the petitioners. who are brothers dug a ditch by a 
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northern "de: of a fencing which was the TAT to the north: 
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of the khamar of one  Makhan, who wd& killed: A this: case. The: - 


'. result of digging of the ditch was/that.a part ôf the broke ‘dgwn. 


Over this thére was quarrel hetweef the , deceased “Makhan-. and 


` chis motper Pág? Bewa (P. W.-6) on the one*band. and the- petitio-e e 


ners, "co-àccused Sarat and -their mother. Sulochana and their 


E .. sisters Saro and Piro on the other. In course of the quarrel, ‘the -- 


petitioner Harihar hif" the decased Makhan on *his head with 


‚bamboo. bank.. After he fell down petitioner. No. 1 Pura poked | 


him with a lathi. The co-dccused since acquitted, - was- said to 


; have instigated. the petitiofiers by asking them to beat Makhan to 
. death irrespective of the « cogsequences. - - Paro Bewa; the -mother - 
_ Of the deceased tried'to intervence but she was also. assaulted by 
. the mother and sister.of the petitioners. On héaring the cries 
” ‘of Paro: Bewa, the mother of the deceased, her ‘brother Suren * 


appeared on the scene. It is said that às “he-tried to intervence 


received i injuries. on his head and.other parts of his- body. Many 
people then arrived | on the acene and saw a part of the incident.’ 
Makhan was carried to his house but no. doctor was. called to- 
examine ‘him at night. "The following morning -Makhan | and the. 


other injured persons were taken to the doctor at. Beliabera. “and E 


on the^ “medical advice they. went to Jhargram hospital but 


` Makhan died on the way: ‘to :the hospital. P. W. 1. Guhirno; a 


relation “of the -parties , came . ‘in the afternoon of the- date ‘of 
occurrence and heard something. about: it. He Went to the police 


"The petitieners paded not ‘guilty jud their £ case was ‘that | 
Makhan, -his mother and other-relatidns of Makhan* went to 


. cát some bamboos from the bamboo grove of the petitiosierse 


with an axe during the absence of the petitioner, Purna, They 


ialso went thare with ‘lathis ‘with a vies to -foscibly . očçupy. the 


lands of the petitioners, claiming ‘the land as thår own. At’ 


` this the -petitioners and their. mother and *slstér protested. 
Yheapao un the deceaséd Makhan and hi -uncles assaulted. -the 


> he too was assaulted by the petitioners ; and the co-accuséd. and -*- 


1 


; station, the following morning- and then lodged the’ first infor- , 
° mation report in the case, |... , 
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mother and sister of the petitioners causing injuries to 


them; The petitioner Haribar and the'co-accused tried to: 


intervence: when the deceased, Makhan struck them with- 
-the. axe and his maternal uffcles struck them with lathis. 
There: Wasa scuffle,fn course of which Makhan fell down 
on the peg to which the cattle were tethered and thereby 
received the injuries , that he. did. In substance the 
` petitioners. mised the plea. of the right | of -private 


, defence, , E ed e. '. : : ~ 
o cg - 


It j appears, that severgl points said to *be misdirections 


tinc the learned Judge’ s summing, up were unsuccessfully. 
urged before the court of appeal below. Mr. Sudhangsu 


Sekhar . Mukherjee . appearing . on behalf of the petitioners, Í 


*however, has not repeated those grounds here except 


M _ those which’ he considered to be the real Points in the“ 


*case. Among.the points taken by him, he has urged the 
‘following : 


_ -Ht is said that waka witnesses were ,not examined’ 
in- the court „below and thé learned Judge's summing: up: 


on the effect of this was not adequate nor was it- helpful 


to the jury. The léarned Judge on fhis point has. 


eategorically named the persons who -. had not been 


examined in the case and he has at the same time pointed. ` 
‘out to tlie jury the relevant evidence as to whether these - 


Witnesses wefe material or not. “After doing so he said 


that if material witnesses were not examined by the. 


'prosetution, the jury might presume that if they had 
deposed, they- woult have deposed against the prosecution. 
Then he left it to the jery.to consider whether the named 


he said-that.if they were not material thé j jury -should not’ 
presume Anythisg from their: non- examination. -In our 
judgment- this direction was a süfficiently ‘clear direction 


‘and - there" car? be no RIDE ground. for. any.- 


complaint. o , * 


persons were ‘material. witnasses in the casei- Thereafter ' 


N. K. Sen, J. 
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E > Criminal == TER dT The néxt point faken i is. s that the Jcarnt Je ‘iled. x 
* er i TR in his duty in notásking the j jury to find’ where’ the, occur a 
aaa ^ s+ . rrenée had: taken place, . "This ériticisni,. in Qur Judgment,” 
Pure Ch- Kei tlie learned Jügge: did “nof deserve. The. ;ledrned : Judge. 
2 NOR wal B ` dealt, witt the place of- écciirrence -ande also the’ defence” A7 


epee cae » suggestion that 1 the incident did” not. .take-' place où ihe 
. . Sadar: Road: as.was the prosecution case but, it, ‘took place 
N K; ‘Sen; F. P 'somewhere- on the -lárid- of the- petitioners where their - 
-cattle had been tethered.. . The, learfied : Judge then "went". i 
MEE E Lo -on to place all thə relevant’ evidence. and Pointed out the. na 
TO "uu ' defence suggestion that if the defence story” on this: *point: * 
; ~ “was believed, the prosecütion story.as set'up should be dis- 





oa er oe 2 P .. believed and finally he. directed the- jury: that: they: were, 
oe E a 
n pa. “to. make~ ~a decision as, to whether- s should. ‘accept the: e- 
M zov ML i ^ presecution story | on, thé point: «.. Pete 67. Ae A ^ E 
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i * On the general simming-up, Mr. " Mukherjee’s s n. 
g - was that it was a 'special pleading. on behalf of the -prosecu- : 
ij “tion,” "We have been: 'taken thróugh. certain, passages . "from 

E the summing up, torn from their Context; ‘in support of this” 

, x "argument; In odi-o opinion | this i is hardly. doing justice. "to 
i" E cs ‘the ‘learned Jndge. .. On~ à point like: this the entire i 
2 ph Uu sümming up is to be. taken ‘into. account., "If on reading: ‘the.’ 
“J ^ us o whole ofit an impression is‘left on the mind that: although `, 

Ds .at times ‘there was a ‘learning i in favour of the. -prosécution” =. 
Me. g e or. ‘although strong language was used on fcastons coupled. 
E ue ‘with the reminders that: the j jurors were’ the sole judges” ‘of? 
m fact and. it: was their duty. to ative at own conclusions? anys 


p 


Ro D, expression of- opinion:by- the leatned Judge cannot’be taker’ 
LE any: ‘exception “tos” On the: other hénd, it is the: daty of the. 
eles “learned Judge to give his ‘own views on: the facts leaving - 


. "ef course, the final decision- to the jury: ' The summing up 

-$ c. z'as a whole deés not appear to usto Be ‘a . Special ' "pleading: - 
^ E on ‘behalf of -the “prosecution ` às has "b&en.: .sliggested. by: 
(04 Mr Mukherjee and that if it suffers at all, it- .Surrers: drm 

t A ` A DE ‘its- uhusal il length: eg ee DLE 
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Eo - The next objection "takénts. abut die learned Joadse No <` Criminal 
are d duecaons. as, to the assessment sand. the value of. the ` 1958 g 
evidence. of child. witnesses; -Mr. "Mukherjee' s criticism Ye 
oem ‘mainly i is that although, the learned .Judge- had put ques- Puma e Khandra 
. > ton to fhe two child: witnesses Vfz; P. W, 3, aged 10: years, NE 
* nd P.. W: 3 ‘aged’ 8. years tò ‘find whether they ewere. 
T competent to "testify yet it was his duty to ask, the jury to are 
“%.° -eonsider the question again-as to the competency -of these N. K. Sen, J. 


.witħes$es, No aüthority on this proposition as enunciated 
: by Mr. . Mukherjee was *sliown: tb u up but he argued that- the 


principles: ‘that are followed in admitting a ' confession ji 


shoulfi also be: followed: in; the -present: case, . In other 


. words; dti is argued that. üs-a Judge'has t to. -decide for him- 
‘self. whether-a- confession is true and voluntary before |. 


: letting in. evidence and then: pointing out thé facts to the 
“jury for their decision on ‘the same: point, ` namely, the 
«truth "and: -voluntariness of the. confession, similarly in 

` ;case of. child witnesses the Judge was first. of. all to.decide 

xo ofof himself, the competency g of the. witness and then again 
< ask the jury “to decide. the ‘same qüestion“ themselves, 
Mr. Mukherjee has referred to, the, decision. ‘of 'tbe: Judicial 


- Committéé of thé ‘Privy Council án the case of. Md, Sugal _ 


_ Esa Mamasan Rer Alalah v. The King: (1). "That case is hardly 


Do. tule of practice. not'to act on the uncorrobotated evidence 
Pu of a child’ "whether sworn or unsworn but. this was'a rule “of 
- prudence: and not of, Tàw.- It. nówwhere laws down. that the 
-question. of competency of: a child: witness. to depose should 
e e. be left to the mercy “of the j jury. "The next -case cited, 


the case of Sailendra Nath. v. Emperor (2); by Roxburgh m 


e 3 Ellis JJ. fn” “this case their: Lordships nowwhere. considered 
‘find we. think the „point was fiot raised before „them about 


- the competency’ of. a: child witness to.. bé: decided Sy f 


, * the jurye- s 
: a qv (1946) 506: 99 ; (1946) AI R; P.C. 3. 
m E xe ~ (2);. fono Cr. 1 576 7 (1948) AERC 40 
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: ; of any- ‘help to him. Tt only’ “decides * that it was a sóund. . 


PE Pura ‘Ch. _Rhandra ` 
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SÜ- xis e i , CALCUTTA PAOURE ES SO. d 1959] 
oo, Section 118 ofthe Evidence Act is in ‘the following E p 
B. V——T ut eee » no a : : i 


E, 


fail persons s shall be competent: to` “testify cunless “the M 
id Court considers that they,are prevented from,. undérstande Pe 


- e The State - 2 ing the qiesttons. ‘put to’ _them, or from, giving. rational. 
i 2 rg 
--— ust VL. answers | to: ‘those question, by ‘tender years ; j extreme. old : 
: MIELE Zu e, di sease; whether of body; or mind or an ‘othe cal se 
5o. MES e: 524 oe Ye nue 
s? dé a o Qa of the’ same ‘kind,. Rx A "x ae " E : es S : 


f -. The competency: ‘of a ;pérson- to testify. à as a witness is: 7a 

i : condition: precedent to the administration: ‘ta hint of ‘ai oath - a 

=, 71^. ox affirgiation and.is a’ ‘question distinct -for his. ‘credfbility=* 

s l 2 when; he had: ‘been, sworh -or ‘affirmed:: ‘The Court.is: natos 

(Xo 5 7, iberty to test. the : capacity, ofa’ witness -to "depóse y 

ww zm putting: proper: questions: | ‘It has to` ‘ascertain ' in the beste - 

j A : way it can "Whether. from the extent. of” his. ‘intellectual. x 
"s . 2 gapacity & understanding, he“ is. able ` to- give. a. rational ; 

, *- aécount. of ‘what: he ‘has seen’ or . heard- on ‘a ' Patticular i 

| occasion; -If a person? of tender. years. can' satisfy. those” 

: Fequirements "his: Competency asa witness is -established. . 
A ` The ‘question whether a-witness has intelligence, enough 39: ? a z 
E agd - understand the import and’ significance of' question. or to = 
- TADE give rational answers is: not the same as, ‘the - ‘competency: 
ip A £s . to testify; “The: ‘court - “has; a. discretio: to: from ‘its own 
T ines r opinion whether a chiłd "witness has. sufficient ünderstande - 

‘Ang «to be qualified to be the, witness. ($n ‘Ashutosh 
. ` Mukherjee and. Beachéroft- JJ., in the: case of Nofar Sheikh 
E E žy. Emperor: (1), went so far as to- sáy | that ir view of: S. 118 | 
EC - of the Evidence. Act it: was no: obligatory ' ön a Judge tO -e 
"IZ MEE P test the capacity ofa witness. of - tender’ years’ iby ‘appro=> - : 
ues Pas , priate questioris & to form his opinion as to-the competency, fd 
M [o fe -of süchr .& witness before the: actual examination commencés 
E om _ the ‘mere circumstance: that- the Sessions: Jüdge did mot 
interrogate the witnesses before their eq pecan je) 


06e Y a ADM ; j zoe CE 


PUO yes zo) qa) 18 C. W. N: ms 413 A ALR: ‘Gat, Wes 


i 


"51, l j | GE, COUNT. 


with a view to test their, capacity did not invalidate the 
trial. “Following. the Case of Fakir v Emperor, dy it was 
- further héld that ‘the’ question of. the capacity, of the. 
witness to testifý i is a question for. the Judge himself to 
° decide and not ‘for Wej juty although after he* has dacided 
in favour of the competency of the witness, it is for the 
y. . jury to determine the amount of credit, to. be ` "given. to the. 
statements made by such a witness. In our view; this is. 
a ‘complete ‘answer to the argument “advanced by Mr. 
Mukherjee. Another case “may "be cited to show the 
- futility of the’ argument Advanced, "The Supreme, Court in, 
the case of Rameswar v. State of Rajasthan, (2) held while 
‘considering Ss. 5 & 18 ‘of 'the' Indian Oaths | Act 1878. 
e along with "S. 118 of the Evidence Act, that an omission 


4 


" credibility. of the witness and not to Bi competency. 

The question of competency. is dealt with under 5. AR. of 
: ,the Evidence Act. Here the point raised was as to the. 
competency of the witness, .a question. which in our. 


judgment, was within the jurisdiction of the Judge alone , 


to décide. 
Several other points were also taised by Mr. Mukherjee 
which made. no ‘impression on up and it 1s not necessary to, 
zm deal’ with’ them at ali in. view of the/fact that the next, 
point with which we shall be dealing presently is, in our 


opinion, a clear misdirection which has enabled up to 


a scrutinise thé evidence for ourselves. Iti is urged by Mr., 
Mukherjee that ‘the: first. ‘information report in, the case a 
was lodged by one Guhino, prosecution’ witness. No, b. a, 


telation óf thè Parties, "who* came a after the occurrence was 
over. hatever he stated in the first information report. 
was his bociledfe derived from what he heard from others, . 


Do Itis argued that’ do. lóng the others. were "not examined & 


- to substantiate _the statement , made - by, tlie informant in 
the fist information report, ,the' narrative in the first 


to A (1, (999 11 cu. W.N,SL. — (2) (1952) C.A. 40; ALR. S.C.-54 , 


- to adtninister’ an oath’ even to an ‘adult went ,only to. the : 
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N.K. Sen; J: > 


] inisdirécted the j jury on this peint, was were’ taken through, | 


"at 


a 7 M. LED ` ' 

TEM T 
4 “we Et 
vost vite . ^ tle 


information, Was a ‘pure: “hearsay. “The pasrative , ‘itself ` 
might have given jurisdiction to the polite ‘to: start the a 
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„investigation. but the learned Judge! s direction to compare TS 
this ,statement,with the statement of other. witnesses with FT 
a view tó finding out whether it supported the prosecution 


case or not was a. .misdirection- inasmuch as the, statement 
itself would not have been admissible at all. The learned - 


Judge said that ‘it is found hat the story as’ stated i in the 
. first information report dots not tally with‘the prosecution’ 


case ‘and there, "are, somé discrepancies. He then asked 
the jury to consider the discrepancies between the.state- / 


ment made in the first information report-and the _story: of 


the prosecution : as set: up in Court. These. are. of, course, 
"misdirections of which _ the prosecution - can, legitimately 
complain but then at another, place while dealing. with the . 
names of the petitioners, as mentioned in the first infor-- j 
“mation report the learned’ said that the. juty might consider 
“it ‘along with’ other evidence. , He said * "if. .you think that: 

' false information was not lodged, than you should consider, . 

_ the statements made in it regarding. the. names-of the ` 


assailants of Surendra along with other evidence adduced- 


in. Court." The learned judge having ‘thus seriously 


1 


‘the important evidence i in the case to see ‘whether or -not 


' the verdict - returned by the py. was’ One cÉnsequence 
unreasonable or perverse. AE: L Pes Ig 


Pate roel 3 
: Dub t 


The eye witnesses 2, 8. 6 and. 9. gave ‘evidence regard, 
‘ing’ how, the deceased Makhan. recefved. his injuries on the ,: 
‘head. ` » Their’ evidence is alse. ‘corroborated by | the . 
evidence of several other witnesses, viz. P. Ws. 5, 1, 10. 
_and-11 who came immediately aftet the: oocurranée ` at a, 
` time; When the deceased Makhan was still lying | ftüconscious: : 
‘onthe ' ground? ` As to’ the’ nature of. injury. there is 
evidence of P.W. i8. Dr. K: K. Basu and Dr.^S. C. Das. 
P. We 13 who held the post mortém examination. Ofthe 
eye Wiesen P. Ws. 8 ‘and 9. are thé two, child ee 


5e ` 
£o. ar. ý i 
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..The criticism of. the-defence' with regard to these witnesdfs ., 1 Criminal 
i ‘is that the witpesses are relations. of the deceased and as |. 1958. 
such they hac piven false evidence, ’ On an examination: ` GAA 


_ of the eXidence* it does not appear that they had TEA 
perjured , themselves. ` It ‘thust’ $e tnentioned * 
ee Witnesses are. coptmon relations of ‘the parties. » come 
Wes criticism has been. raised on the suggestion that petitioner  - ER 
»Parna’ s ‘wife’ had been taken‘ away by. some. ‘of the prosecu- . | N. K. Sen, J. 
‘e tion-witnesses who got her remarried ‘to a third person for ' 
— "which there, was ille feeling ‘between | the parties. This 
i suggestion. has been deniéd ‘and,’ "we are of opinion that 
. therg is no reasonable ground for assuming that the same 
v. W8s either a fact or that there was any ill felling on that 
o ‘score. The defence suggestion that the. deceased Maxh an 
‘received „injúries by falling’ against, a peg is completely 
negatived: by the evidence of the medical officer, P. W. 13 
according. to whom. the four fractures. ‘that were found on | 
, Makhan’ s head’ ‘could’ not be ‘caused, by striking aguost 
, one peg. and the four fractures could. be caused if a man's 
-strikes against a peg ‘thrice. An: our opinion: from the 
< evidence. of the eye witnesses 'and pther prosecution 
; Witnesses, ‘if is quite. ‘clear, that ithe petitoner No. 2 
E Harihar struck the deċeased Maklian. with the bank on. 
iG ."the head and the deceased died of the head injury. As 
^". regards the: petitioner No.1 Purna, the evidence is: that 


, after the. deceased had fallen, Howa ‘Purna poked him with 
a lathi. `; ERN . 


-Purna eh. Rhandra 
. The States 


^c 


t Having considertd the entire eillenis as as a Sw halo! and 

. in the’ light of, the criticigm levelled by. Mr. Mukherjee, 

"' we,ar&of the view, that- in: spite- of the.: misdirectins 

" mentioned above, the. Verdict of the jury was. not in- 

' duenced in ‘any manner thereby ; on the other. hand in our 18 

jadgment on the facts; the charge on! the . petitioners was : 
abundantly proted by “the evidence’ "on; ` recond ' and the 


sentences passed on fhem cannot 'by any means. be . consi- 
n : dered. severe. and ‘therefore. the conviction of the petitio- | 
' ners and the sentences Passed o on, them most "be affirmed. 
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. — Right to. drain through of Co-owneri— Whether- -a question of servient tenement E 
ari ses— Nature of the right~e extent of the ,right- grant,.of Tenancy of- Surface 
‘Land— whether It carries, with it the e grant of the ,Subsoll | rights— what easement 


In süch a situation the tenant can claim- ancillary paver if any running with 


‘e 
a e 


i Held Per Bachowat, J. Co-owners of Common Passage, have ‘abe. to rx 


u anto 


. drains to carry effluence froth their: premises and no uestion. ef the exis- ^ 
-tence of ahy Easement arises ih.such a dae Where 4 a deéd of ‘partition gives 


such a right: to common drainage, it isa general right. and it is nót restricted 
.to existing premises only—it goes to. prémis&s to be built i in fut@re also. 


~ Held’ Per P. B- Mükkerjl KJ. Right i diia | carr $ With fe all ancillary 


pem AL eet 


powers without which'the right-cannót be realised— thé Hessa: ancillary 
power of enterfin the surface for es Purpose and éxcivating 5 ‘ite runs with 
the Ee power. ue ET E y 
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belongs to. co-owner’ Landlord and the tenant as, .suchjof the surface.. land, iis . 


not entitled te Challah & the assertion of. such. right, by, the ,Landlord- His 
only right under such clrcumatances isa Right to support of, his land which 
is an easement The other right of the tenant which, is not an easement Is 
to, have his possession ios which SPE to the convenant. 


**- The material factsøvill appeat from the Judgmeht, te 
Subimal Roy, and R.: Deb for the Appellants. 
e ` Cp Mitra and J. N. Roy for the Respondents. 


The Judgment of the Court wis as follows : 
4, 


aust 


“R. S. BACHAWAT, J. The plangit is the owner of the 
house *and, premises at No. 146/2, Old „China Bazar Street; 
Calcutta, form erly. being portion of premises Nos. 142, 143, 144, 
145 and 146, Old China Bazar Street. The defendants 1 to 5 

eclaim to ‘be. the owners of the adjoining ' premises 141 to. 145 
Old China Bazar Street. - " 

The root of the plis tide i is the return of the pu 

ssioner ‘of Partition dated 8-1- 1885. in Suit, Nos. 349;. 369 and 


363 of 1878 ( Ex. A2 v By and Bader the retura the house 


and premises Nos. 142, 143, 144, 145 and 146 Old China Bazar 


Street were allotted to the plaintiff's predecessor-in-title one 
,Piannath Dutt. The return provided that the common passage 
in dispute being premises No. 146 Old China Bazar Street might 
be used by the said Prannath Dutt and one Kedareswar Dutt 
` without doy, objection by the other of them and that both the 


parties would kavg the right to drain their: respective portion that ` 


is to say the premises gespectively allotted to them by under- 
ground.drain through the commor passage. Bose, J. has found 
that by the return the common fassage was allotted to Prannath 
and Kedagnath jointly. The plaintiff claims -title ' through 
Prannath. Dutt. The defendants 12; 34 “and 5 collectively 


Called the.Dutt defendants claim title. to the - common passage 


through Kedartewar Dutt. The paintiff claims that the plaintiff 


and defertlants ie 2, 3, 4 and 5 have become the co-owners : 


of the common Passage. The plaintiff also claims - that the 
parties haye ,the right to .drain their iespective portion by 
underground drain through the common ‘passage. . The defen- 
dants 6, 7, 8 and 9 are tenants of portions of the open land 
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` x Civil, 3 EE “pn the common’ passage . ladder ie plata and "the: Dutt. 
* aoo MP d fendants. The ‘defendant No. ro claims to’ "be the purchaser 
.:1958 + , laintiff 
Rane p ‘oft e shop of the defendant Nos. 6x7, 8 “and, .9. . The P s 


\ 


has | now constructed a new building on the premises No. 146/2 
Bothra Brothers Ltd. 


` Old China Bazar Street, ,The Corporation of "Calcutta? duly ' 
- "gite Baia Dutta” " sanctioned thesplan. for the- new building, , In connection with, yes 
d Pat the few building. the plaintiff proposes to ity: underground” diain, jc 
X od through the common passage.. The plaintif claims that "it js LE 
P s , Bachawat, J. „obligatory ' on the defendants to feader'all facilities to the > plaintiff. - à 
pM DOY 1o. for the laying of the passage arfd that in- spite ‘of demands ‘the 2 
JG NO defendants’ 6 to to, have unlawfully, “refused - ‘to remove. the | 
x ' wooden platform tonsttugted by the defendants on the portion 
let to them... The plaintiff claims ‘a ‘ declaration of easement ^. 
right to drain the plaintiti^s premises underground through the. 
common. passage and -consequential injunction and ‘reliefs. o^ 
Cértain other reliéfs 'in- respect of the Construction : of ' the*i 
"boundary. wall on the eastern side of the pláintif's premised were 
' also claimed.. There is no: controversy in this. appeal with» 
2 regard to the right to construct the boundary wall. The plaintiff 
has been given full relief by the learned trial Judge, vit. pod 
T, . , to the cone = wall. 5 A m WS 


i 





piai 
E 


On à review. I the máterials on “the record: including the, i 
p ` return Ex. A-2 the learned trial Judge came to’ the conclusion 
, that the plaintiff i is co-owner of and has joint, interest in the 
. Common passage in dispute along with the' “Dutt defendants. 
M . This ange: has. mor bren MEL in Sppetty 
E E 7 " " tax 
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ye 
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- The materials c on e Second lbs that the: 'common | anie , 
X. . is sihe enly space'; through which drainage of the; plaintiffs ' " 
Si. premises Noi.146/2,Old' China;Bazag Street ‘can. le laid “in 

"^ ordet to connect it with the main. municipal drain in’ Old Chin 

Bazar Street and’ for this ` putpose trench to the. depth of 7f 

| and of the width of about 5 ft." 6 inches has. to be dug in the 

“+ portion’ of the common ‘passage. aloag which the,wodden plat-, ` ` 

: | , forms of the tenants are located. Thé trench has to be excavated 
Sa: N i A in the cente of this, partion of. the common piege and with’ our: 


r 


' 


‘the Return of the Cemmussionér ot Partition Ex A-2. 
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removing the * oben platforms it 16 not jeicticablu? to-excavatc 
the sag trench. “This ss the evidegce of “John Austiá Parks who 
1$ the Chief Valuer of the Calcutt? Improvement Trust for 15 
yours and is now a pargier of Messrs. Talbot and Co. and who 
has deposed in the trial Court on bebalf of the plaintiff. His 
evidence was accepted by the learned trial Judge and we also 
accept bie evidence and report. e : 
. e^ 
The new building is 2 seven storied: mennon and hasa much 
larger aumber of pries, baths and basins than the older build- ' 
ing which was partly one and partly, two storied. ‘The volume 
of discharge of effluents of the new building ıs necessarily 
much larger than that of the old building. It is necessary to 
y underground drains for`the effective enjoyment of the new 
‘building. The existing pipe is not fit to carry its effluence. 


The (plain is not very artistically drafted. The plaints has 
prayed for declaration of the right to drain the plaintif?s premises 
through the common passage ss'an' ‘easement.’ The plaintif 
pleaded that it is a co-owner of the common passage and also 
that it is entitled to drain its premises by underground drain 
and to lay underground drains through the common passage, 
It bas been found that the plaintiff is a co-owner or the common 
passage part of which is Jet to tenanta. ` The plaintiff cannot 
claim an easemeft oper its own land. The question is whether 
the plaintif is entitled, to the right claimed as against the Dutt 
defendants as co—owner of ‘the common passage and in view of 
The 
farther 'questyon is whether 1g spite of the demise of a portion 
of the common passage the right claimed is reserved In favour 
of the piaintiff landlord as against tbe defendants 6 to 10. If 
the right claimed is found to exist the sppropriate gelicf must 
be moalded “a sccqrdlaily. , 

* Bose, Y. id dicis pili tay va right. to construct or 
hy a new drein in the. common, passage as against the Dutt 
defendants though the laying of such. drain may have become 
necessary By reason of the alteration of the alze and character of 
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tho building at premises 142, 143, 144, 145 ‘and* 146 Old China 
Bazar Street. He held that as against the Dat defendants the 
plaintiff is entitled only to the sight of drainage granted in 
favour of the predecessor-1fi-interest of the plainnff 1n respect 
of hus,reapective “portion,” that 15 1n respeat of the building as- 
it, existed on premises 142, 143, 144, 145 and 146 Old China 
Bazar Street at the time of partition ead that the plaouf has 


+ no right to increase the burdeg on the servient tenement that 


18 to say the common Passages Werare ungble to | Spree with 
this ruling. 


` ^ 
` . ` 
r. e. 


Bose, J. liseclf cache te the conclusion that the plaiatif z 

.and the Dutt defendents are the co-owners of tho common 
passage. And such there in ‘no question of the common oss 
passage, As such there is no question of the common 
passage being a servicnt tenement in respect of the’ premises — 2 
owned * by the ‘Plant. The plaintiff 1s entitled to make full " + 
user of the’ common passage. owned by it jointly with the 

Dutt defendants subject to any restrictions that may have "been 
1mposed wth ` regard to such night of user by the return of 

the Commissioner of Partition. As co-owner of the common , 
passage the pluntiff is, entitled to lay underground drains 
through the common passage. ‘That right 13 ia nó way limited 

by the return Ex. A-i. The plaintiff may lay’ underground , 
drains 1n^thc common passage if the new drains do not inter- 

fere with the éxisting drain add with the might èf the other > ` 
co-owners of the common passage to drun their house and” 
premises 'by underground drains through the common passage. ^ 
Even if the plani were not a co-owner’ the common * 
passage and even if tho'plaintf were eatirléd only tos right of. 
drainage expressly conferred by Ex. ‘A-2 over the common | oo 
passage as a scrvient tenément sach right of ' drainage" 15 Bot i 
limited “tight in respect ofthe building exiguo i at the tme of 

thé partition. , Ths right, of drainage given by ‘tap rotticn 18°"a 

right to drain by underground drain the “porwon”* allotted to 
Pranoath Dutt that is tc way the house and promises 142, 145, 
_ 144, 145 and 146 Old China Bazar Street. ` The tight of drdinage™ 

30 UNT 13 à general mene of" drainage. of "thé “house “aad n 


tse ol es saa 


on 
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premises at 142, 145, 144, 145 and 146 Old China Bazar Strest 
by underground drain and 18 not restricted to the existing house. 
There is no restdistion on the right of the owner of the premises 
to build «od rebuild thereon. It is not „necessary to discuss 
this*matzer. any further becauge Mr, Deb appearing’ on behalf of 
(he Dutt respondents has formally concede that the plaintiff 
“vis a vis the Dutt defendants whom he represents is entitled to 
lay new underground drain ES the common passage as 
claimed in the plaint, * = 


The appeal has eda contested strenuously by the tenant 
defendant .Nos. 6, 7; 8,'9 and To. They contend that the 


> plaintiff bas no right to lay down the underground drain and no 


right to break open the surfaée for the.purpose of laying the 


druif. They contend that the plaiotif hes no right to disturb- 
` the quiet enjoyment and possession of the portion let. They rely 


on the printiple that the landlord cannot derrogate from this grant, 


Tt ıs to be scen that there 1$ no grant of any subsoil or under- 
ground rights to the tenant defendants. Tbey are monthly 


' tenants of the surface of the land only. Clearly théte uno 


derrogation from the grant it the hew underground drain is laid 
under the demised land without disturbing the pos session of the 
surface by the tenants. 


7 At the trial the defendants sought to make out the case that 
it was impossible to ley a new drain in the common passage, 
Boss J. bas not accepted this case. The defendants. witnesses 
Hiràn Kumaf Seskar and Chandi Nag Chowdhury exaggerated 
things about the umpesmbility of laying a new drain as much as 
possible, “The case of absolute imposmbility of laying a now 


. drain is an after thought and was sct up at the hi g taking 
“advantage of the absenas of any evidence on the part of the 


,phintiff after the plaintiff's cage was closed, 


At the heasing the defendant also sought to make out a case 
that the oxmsting drain and pipe line is sufficicht to carry the 
affluents of the new building. The defendants sought to prove 
this case through the witnesses Hiren Kumar Sarkar and Chandi 
Nag Chowdhury. The evidence of this witness oa other points 
spoken to by them ts exaggerated and has not been accepted by 
the learged tral Judge. We are of the opiaton that the evidenco 
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of these’ two witnesses is unreliable anti ought | P to be, 
"accepted. "These two witnessoa -speak as to the capacity of tho. 
existing pipe line with rogard to the discharge Jf watot., These- 
witnesses have, not really applied their minds"to_ the quéstiog of 


discharge of filth which is labe to*choke the pipe liné. The 7 


“older byilding s Was Partly one. storied aig partly two storied. ee 
The new building is s s seven storied building. © The flun ince of 


“the new buildidg 15 neccessarily much darger than’ that of the 


old building. The sanctioned plan of the new building requires 
tho laying of new underground grains, In the plaint.the plaintiff 


distinctly pleaded that it 1s efititled to lay the underground drain - 


through the common passaĝe and that there was no other means | 
for drainage of the plant's premises No. 146/2, Old’ China 
Baxar Street. The report of Mr. John Austin Parks also clearly _ 
states that it will be impossible to provide drainage for premises - 
No. 146/2, Old China Bazar Strect through the common passage K 
unless the existing timber shod which has been erected on the . 


common passage is removed. This -report was disclosed and ° 


Inspection thereof was given to the defendants. The defendants 
kdew what the plaintiff's case with regard to the drainage was. 


- But still ho steps were taken to amend the written statement or g 


to grve a definite and clear indication of’ their -case as fo tho 
sufficiency of the- existing drain, The case of suffiency of thé 


- existing dram was not ‘clearly put to the plaintif's witnesses, 


We have- been informed that because of the obstruction by the 
defendants the pluntif had to obtain a “connection “with the 


- existing drain, Mr. Deb, learned counsel forthe Dutt defen- 


dants informed us that the existing drain is ljable to be choked 
at any moment if it i made to carry the effluents and filth of, 


E both the buildings. If that 18 so there is present danger to -the. 


entire drainage connection of the plaintiffs new.bulldipg and of 
the building of the Dutt defendants., We are satiefied that there | 
is no effective means drainage of the plaintiffs premises except * 
by laying new underground drains under the conimon passage. 
The new-buildiog cannot be effectively enjoyed ‘without Raving | a 


. sufficient Rew deaindoe the discharge of its filth v6 


Thesiain polnt in issue in the'eppeal is whether in” ipkë of 
the demise of a portion of the common passage to^tbe tenant 
defendants thore is a reservation 1n favour of thé plaintiffsof the 


‘ee 
A Mt . 
. 


E 


s 


w 
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right to enter and bres open the surface of the demised land 
` upon removal of.the Wooden platform belonging to the tenant 
defendants fot th8 purposd of laying tho néw drain. The exis- 
tence or non—existéace of this right is a matter of inference from 


the proved facts on the record. There 1s 20 written lease. 
** Tho property desfused "is bare land surface on a common 
Passage with existing underground drains used for draining 
premises belogging to-the landlords. ‘Fhe tenure is monthly 
tenency. Tbéro is no grant df subsoil rights. The drainage 
`of tho plaintiff landlord’ premises possible only through the 
demised land, We infer esa matter ef fact that there was a 


reserVition in favour of the landlord of the right to dra his | 


Premises by underground dais through the demised land. 
The right of drainage carries with it all ancillary powers without 
* which the right cannot be made effective. Thus the plaintif hes 
the power to.enter and break open the surface of the demised 
. land for the purpose of repairing and renovating the existing 


drains. This indeed is conceded by Mr. Mitter” It also” scems, 


clear that the plaintiff has tho power of entering and breaking 
open the surface of the demised Jand for the purpose of laying 
new dralos if the municipal regulations require it. The right of 
drainage m reapect of the new building can be made effective 
only by laying new, underground drain. In our opinion the 
plaintiff has therefore the right to lay new drains. The necessary 
ancillary powers of entering and excavating the surface of the 
demised land if necessary by removal.of the wooden platform 
follows as a necesf&ry consequence. The duration and extent of 
the exercise of this power must of course be not more than what 
15 absolutely necessary for thg purpose of laying the under- 
ground draia: tus i 


Bose, J. also seems to have þoen of the opinion that some 
right of drainage was impliedly reserved in favour of the plain- 
tif Iatidlord. In dismissing the plaintiff's claim with regard to 

. the: laying ofthe underground draln-he appears to have boen 
influenced chiefly by two considerations. He ruled firstly that 
the implied reservation in favour of the lessors was only of 
the right of drainage in respect of the house or building in 
the State 1a which it existed at tho time of the demise and 
not of a much larger building such as tho new seven storied 
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cml | mansion, With ap we arc unable to agree with this 
EN ruling. Bose J/ sppeari to have recognised that the defendants 
paca have no right to object to or stop the addiHobal ` volume “of 


; discharge of effluent) from the new building through , the » 
"Bora Brevet Ltd, existing drains. , In our opidion, the right of drainage endures 
through *the nfimber of privies-or thé nümber of óccupantee* 
or the Volume, of effluents of the plaintiff landlord's buildings . 
ts increased. Similarly, the right of deainage endures though — 
R. S. Bachewat, J, 2 new and much larger buildiag is erected on ‘the premises 
belonging to'the plaintiff lgn@lord. In? our opinion the phin- + 
tiff has a general right of drainage for all purposes of premises 
142, 143, 144, 143 and 146, Old Chida Bazar Street, Inctading 
the purposes of the new building erected on the premises. - 


Pramla Bale Dutta” 
Chaudhun & Ors. 





Bose J. also ruled that the plaintif has no right to lay 
any new drain through the demised land because the necessity ^ 
- of constructing this new drain did not exist at the time of 
4 . the demise. With respect again we arc unable to agree with ° 
i © this ruling. Bose J. himself seems to have recogdised that 
^ tho plaint:if bas a right to`lay 2 new drain xf that becomes 
necessary by réason of any change effected by the municipality 
in their system of sewerage in the streets. We are of the 
opinion that the plaintiff has the right to lay new underground 
* drains if and when ‘thet beomes ‘necessary for making the ` 
plaintiffs right of drainage effective. ‘Present necesity for the 
new drain 1s necessary as also sufficient measure of the right 
- to lay the new drains. ` .? j 


Ifthe right to lay the new drn is cbnceded 28 a conse- 
quence*the right to enter and exgavate the surface, if necestary, 
by removal of the wooden platform folfows. In. fact this 
x polnt does not appear to have been Either raised of debated 

before Bose ‘J. : MED 


4 


! The wooden, platform belonging to the betas was easily 
removable. Tho plaintiff distinctly pleaded tha» the tenants 
had constructed a temporary wooden platformin réspect of the j 
portions let out to them. There ıs no distinct denial of this 
averment ın the plaint. Bose J. hes found that the concrete 
platform which now exists on the demised land appears to have 
(been constructed by the tenant defendants during the pendency 


1939]. nS HIGH COURT `` 
of the suit, This fndibg s not challenged in this appeal. We 
agree with the finding.’ There 1s no question, therefore , of 
payment of any Edthpensatlon tothe tenant defendants for the 
remoyal of the concrete platform: Of course the rent of tho 
demised Jand during the period of ifterruption of the possession 
sof the tenant defendagts myst remain suspended. * The plgintiff 
also must take all reasonable precautions for the purpose of 
protecting the existing . drain and the northern wall of the 
commo passege. "TES 


Several decisions on the question of construction of grants 
of esseme nts and of reservations were eited at*the Bar’ in course 
of the hearing of the appeal. When the grant or the reservation 

^ is made by a written instrument the "ambit dnd extent of the 
casement aod the right reserved is a matter of contruction of 

ethe instrument. The easement: or the right :eserved 16 not 

ip^ o necessarily restricted to the particular purpose of the adjoming 
» property for w hich it 18 required on the date of the grant or the 
reservation, On a true construction of the written instrument 

# + thoecasement or the tight of easement granted or the right 
reserved may be for all purposes of the adjoining property 
includi ng purposes not éxmtng on the date of tbe instrument. 

Thus it was held in White v. Grand Hotel, Eastbourne, Ltd., 

(1) that a tight of way granted for general purposes is 

not to be restricted to access to the land metely for such purpo- 

tes as were reasonably redüired'at the date of the grant and 

F therefore a right of way for general purpose to a private 
dwelling house is not effected by the house being turned into 

a hotel. Ia the instant case the reservation of the right of 
drainage 15 not in writing. We have to look at the surround- 

ing circumstances to find out the `embit` and extent of the 

»- fight reserved. It is of “course legitimate to look at the 
purposes for which t he draindge was required at the date of 

the demise. It is however not contended that the right of 
drainage bo reserfed i» limited to the discharge of the effluents 

` of ther oomf and prrvies existing an the date "of tbe grant 
‘and of the Occupants thau occupying the building. -Wo cannot 
impute to t he parties an intention of lmitng the ght of’ 

. drainage to the cxuting building. We are unable to infer 

f n" s 
7 (I) (913) | Ch D 113 
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tifet the right of drainage is so limited." In our opinton the 


evidence on the record:clearly point» ‘to the » conclusion that 
“ the right of draindgo is general and ıs not*lintited to the 


Purposes of the bulding emstgg on the date of the demise. 


E "We allow to- appeal and set aside the judgment and decree |. 
ld so*fr as it dismissed the plaintiffs .clfim with regard to^ 
prayers (a), (d) and (c) of the plaint and s portion of prayer (0) 
of the plant relating to the injunction in respecj^of ‘the right 
of drainage. We also set azide*the judgment and*decreé 10 so 


~ far as it directs the plaintiff pay to thé defendents Nos. 6 to 


1o therr costs of the suits gnd two days costa of hearing before - 


- the learned trial Judge. It is declared that the plaintiff 1s*entit- 


led to the right to~drain the plaintifs premises underground. ` 
through the common passage being premises No. 146, Old 
China Bazar Street. There will be perpetual injunction restraining e 
the defendants; their agents, servents and/or assigns, from inter- . 
fering with the plaintiff's &foresaid right of drainage through the , 
ead common passage. There will bs mandatory Injunction upon 
the defendants to render full and complete facilities to the plun- 
tif, his agents, servants and contractors to lay the underground, 
drain mentioned :n.the plaint. ` The defendants Nos. 6,5 89 
and 10 are directed to remove and dismantle at their own cost 
the wooden platform and all structures belonging to them or 
any of them and erected on ‘the common passage within threc 
weeks from to-day. The plaintif 1 directed to complete the 
laying of the anderground drain with all reasonable despatch- 
and in any event within ten woeks from thee date when- the 


' woeden platform | and the structures aforesatd “are iemoye from 


' the common passage by the defendants Nos. 6, 7, 8,9 and 1o 


' The defendants Nos, 6, 7, 8, 9 and 10 will be't liberty to replace 


VI 


the wooden platform and the other stracture at their own cost 


~ after the laying of the underground drain is completed or after, 


the'expiry of the aforesaid period of ten weeks: whichover is - 
earlier. Theerent payable by tho* defendants Nos. 6,7, 8&9 
and/or 10 to the platotiff aid to the defendants Nes./1, 12,54 


“and j^ will remain suspended parlog the period ðf ta anterapton 


E of thelr posession, 


We direct that the défendants Nos, 6,7,8,9 and 1o shall 
pay to the plaintif appellant the general costs of the soit end two 
. A d a E 4 
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days čosts of hearing before the learned“ tral. Judge. ^ Save al^ 
aforesaid the patiea willpay and bear their own costs of the 
suite- Tho defendants Nos. 6, 7,8, 9 and 1o shall pay to plaintiff 
appellant thi, costs of this appeal. The defendants Nos. 1,2, 35 
4 and 5 will pay and bear their own eosta of the appeal. Save 


44 eforesaid the judgement and, decree of the learnt, trial Judge 


are confirmed. 
.nnr tenit *d is 


Certified for, two counsel Prayer for stay 18 refused. 


`~ P.B. Mukharji, J.° TRE beatis proposed and ds. 
reasons given by my leagned brother. . © 


A person's right to drain his own premises by laying under- 
ground pipes in his own land is an incident òf legal ownership. 
I is not an casément. The question of casement arises when _ 
fwo'tenements are involved, the dominant to which the right 
belongs and the servient on which the obligation 18, imposed; 
Gale on Easement, rath Edition P. r2. An easement is a nght 
annexed to the land to utilise other land of ‘differont ownership 
and not the same land of same and joint ownership ; Simonds 
Edition of Halabary’ s Laws of England, Vol. 12, P. 519, Art. 
' 125. As betweeü the plaintif and defendants Dutt Chawoho- 
nies who are the co-owners of the common passage, no^ question 
of casement therefore arises in this case. The clear finding of the 
learned trial Jadge on a mass of evidence is that they are co- 
owners and have joint interest ın the common Passage being 
‘premises No, 146/3,Old China Bexar Street. Apert from any 
special agreemcat between co-owners, so long as one co-owner 
does not injuro or effect the corresponding rights of his other 
co-owner,,the right ta, drain thes? joint premmes by underground 
pipes in therg own lends is a sight end incident. of legal owner- 
ship and not one of assertion of any casement. - 


As between lendlord and tenant questions of -essement may » 


certainly are. Whtn they do, they must be approached with 
great caution and with due regard to the terms of the grant, or 
“tenancy, their express or implied reservations, the nature and 
facts of the particülar tenancy and notice of any special fact 
` or chatagter of tha property let out. In this appeal it :s nece- 
esary to emphasise these special festures and the particular facts. 


. 
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Gl — ' The first consideration is that tho texisacpis only with respect -to 
^U es ) the surface land. The socohd outstanding consideratio n. is the 
ew] fact the land is on a common passage. St a4 
Bothra Brothérs Lid — ^ prom the fact of tenancy,of usfacé land flows the. follwing - 


Praemia Baia Dutta, conscquencos, ^ The grant of such a tenancy ‘of surface land docs, 
I not carry with it the grand of the subsoil ‘tights wh ich remain 
: with the landlords. Giridharı v. Megh Lal Pandey (1) and 
P. B. Mukharjy, J.- Bhupendíá Narayan Sinka v. Rajeswar Protad Bhakat, (2. It 
. is, therefore, incontestable that in^thig case the right.to lay 
undergfoufid pipe belofigittg to tlie plaintiff and the tenant as 
such of the surfacd land bas no right B challenge the assertion 

of that right by the landlord. : - 





The only easément right that tas be claimed by a tenant in 
such a contest of facts is a right of support of surface land je 
Gale on Hasctient, twelth edition, p. 335. The only other right 
which the tenant can éxerciss or claim to assort is the right to. 
s * have his possession undisturbed. The former right is an eas- 
ment. The latter is nót but i$ only a conveneat for quiet 
` é&joymeht' which the lendlord cannot disturb. It ie necessary 
to beat that distinctlon in mind on the special facts of the 
appeal. 
The easement of ths right of support of the surface land can 
be claimed and enforced sf teere is or danger of subsidence. No 
E ` — ease of actual or apprehended” subsidence, by the: tenants has 
been made elthek in their plesdihigs or in thele evedence. 
The only question, tliérefoke, left for the tenant, 1n the- facts 


- of this case, is a case of breach of the laadlord’s implied conve- , 


nant for quit énjoyment under Sec. 108 (9 of the Transfer of 

.- , Property Act. Tho &cópe and extent of the conveisat for quiet 
: ' enjoyment will be determined by thc nature of the tenancy agd 
the nature of the land and the surrounding circumstances mate- 

rial on the question of tenancy. The desondants 6 ‘to 9. being d 
Defendant Beggs are admittedly not 1n possesstom or in occupa- 

_ tion of the surface land on the common “pussagt.- Tho have 
admittedly parted with their powestion or occipitio oF the 


(I) (1928) 44 Ind App 246, AIR, Bet. 2 í 
Q (531) 5 Ind App 425; ALR. "P. C 162o 


m 
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land in favóur of Defendant Saxcns. ^ Their possession or occu- 
pation, therefore not in question. They at best a tight to 
rent from-Saxena, defendit Ne, 10. No rent receipt 13 shown 
or peoduced to prove that pes pad any rent to defendant 
Beggs being Defendants 6 to' 9. The evidence, of the tenants 


se Witness Rabiul Hug: Bégg 1» unsatisfactory tothe extreme on 


this point. He seys that when he sold the business to Saxena, he 
too, he told Saxena that as he had sold the busmacss she would 
not have an to dive on. So he asked Saxena to give 
something e month and then he prdceeded to say what 
Saxena was supposed to, have told him when he was rightly 
stopped by the Court (Question 26). Even thereafter Saxena 
was not called to the box to say whether he agreed to pay any 
feat to the Beggs. Dcfemdant No. 10° Kali Charan Saxena has 
not come to the box nor given any evidence bimeelf. He filed 
a written statement through the Solicitor of Defendant Beggs 
Le., defendants Nos. 6 to 9. Although the defendant Beggs 
arc admitted in paragraph 5 of the plaint to be tenants ai 
although defendant Beggs themselves plead in paragraph 5 o 

their written'atutement-that their tenancy is still subsisting, yet 
defendant Saxena pleads tn raph 6 of his’ written statement 
that he not only purchased the shop and business from the 
defendants Nos. 6 to io but he also purchased the 
Saxena not having given any oral evidence the only relevant 
evidence on the pa 15 provided by a conveyance dated 
1. 3. 1951, between Rabul Hug Begg and Syed Ali Begg on 
the one hand as vendors and Kal: Charen Saxena as purchaser on 
the other. This conveyance shows that the business and shop 
carried on onder the name and style of Hajt Abdul Raheman at 
146 Old China Bazer Street were sold to the defendant Saxena 
“as‘a going concern" and with all “the will" and “fall 
advantages and benefit thereof’, Indeed, it follows that Saxena 
ds right 1n bys assertion.in the written statement that he purcha- 
sed not only the fhop and the business but the "fadvantages", 
“benefit” and “good will” which must include in these circums- 
tances the tenancy itself. The evidence therefore establishes 
that defendants Beggs have nofonly parted with their possession 
acd occupation of the tenanted land but have also parted with 
the tenaney itsclf, Theréfore defendants Beggs have no title 
of interest on "e Pasis of which they can claim cither d breach 
Of the: covenant for t enjoyment or any easement of support 
for the surface of iad e the plaintiffs, PP 


The otily Person, therefore, affected’ by the’breach,.1f any, of 
thé convenant fot quiet enjoyment 13 the defendant Sexena. He 
névef géve ady evidence Tt is not,proved by' him that he is 


. 
. 


.evég'i-tériaht'accepted'by the plaintiff. .Deposit. of rents with 


Redt'Cortroller docs not by itself make a person tenant. The 
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-Crw 7 plaintiff of courso in their plaint stated aad pleaded that they had 
not accepted the defendant Sarena es their tenagt, So far, there- , 
1958, - fore, as the defendant Saxena 1s concerned hà has ngt proved 
XX es E “Payment of rent either to jlcfendants Nos. 6 to'g or tq the 
Must and bls osition as a senantreither of the Beggs.ot of the 


t Bothra Brothers Ltd. 


Pramila Bala Outta 
Chaudhuri & Ori. 


Plant bas not been established and” proved By any enden 


^ It 1s difficuls in that context to find the substance of the rights 
- alleged or claimed by the defendants psal 6° to lf the 
- defendants Nos. 6 to 9 have parted with onani accupa- 
P. B. Mukharji, J. -uon, thea the breach of the convenant for duet enjoyment so 
-~ "7 faras they are concerned, cah only mean breach of the right to 
receive the rent from Sarena. But they have not succeeded in 
roving that they arc.onlitled to any rent from Sexana a 

8 Beso s Case that he had also purchased the teńancy and-by tho 
A S _ absence of any rent receipt granted by. Saxens to the Beggs. In 
x y fact the plaintiff pleads that Saxena js a mere trespasser. Sarena 
-has not proved payment of rent cither to the Beggs or the plain- 
* nf. Whatever Saxena’s own rélalionship with defendant Beggs 
» ` 7" may Be, he has certunly not been a by the pluntf as 2 
"tenant. Rightly or wrongly, Saxena’s assertion to have purchased , 

the tenancy, does not make him a tenant of the plain Plain- 

_tff pleads in bis plait that they had not treated'or accepted 

.- Saxena as a tenant and Saxena hes not given any evidence to 
. : show that he 18 euch a tenant. : s 


1 





: In that view of the matte? considered either as an easement 

> relating to the right of the support of the surface land or ss a 

. ER: possible breach, if any, of a convenant for quiet enjoyment, the 
` claim of the defendanta Nos. _6 to ro cannot succeed. `~ 


Fp B 7 - Even. on the assumption of lawful tenancy in all the defen- 
oy dp + dants Nos. 6 to 10 and on tho, assumption, thet they are all 
s Z 10 lawful 100 and occupation, although there 18 no proof 


` -` Of mate for such assumption, their ition ,10 respect of 

. their claim in this a ud does not improve From the- second 

r ; ' — outstanding: fact such alleged tenancy 1s on a part of the 

* land ons common passage flows certain other coi ences in 

i the facts of. this case. Itis necessary’on this point to examine ` 
- more closely what was the nature of the tenancy of these defend- . 
ants. : They are tenants of the surface land on a portion bf the 

said common passage. Rent bills speak mostly of shop t 

E not peor patse Doy uae peak mosty of. shon agori 
jen Cr _ Indge to be only temporary wooden platforms or stfuctures with. 

‘ d to which an attempt was made by the alleged'.tenants to- 
rebuild with cement and s during the pendency. of this: very 
voit. The letting, therefore, was not of any shop nor of any, 
structare but only of surface land on the common passage. The 
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tenants knew whatthey were tiking was only a common passage. 


A common passagesex hypothesi ıs a land, where there is and 
always ieee a right of way and age common to both tho 
, OWness of thé land, A tenant thezeforo on such a poea aa 
mon cannot have a petmancht tenancy. plicit in the 
ivt of coon passago is the apht of accesi which makes the 
tenancy insecure as beihg subject to such of passage’ unless by 
express or most necessary implication the owners ofthe right. of 
common passage part with their right. In this case the very 
nature of tempsary wooden platforms shows that there is no 
Parting of such rights. Temporary wooden platforms are found 
as a fact by the learned trial Judge. ° Therefore the tenancy must 


be held subject to guch right that a common passage Implies in 


this case. ~Secondly, there 1s'no other ‘means of drainage in the 
facts of this case except ander the said common passage There 
is already “an -existing dmun under the said common passage. 
That is not uusputed. The registered documents of title sho 
and give notice of the character of this land on the common 
Passage so far as this particular undergreund drainage under the 


common passsgc is concerned The fight given by the Return - 


de by-the commissioner of Partition s a of drainage. It 
says thet the allottees of the common passage will have the tight 
- to discharge efflueat of their respsctiye portion through the 
exixting underground drain The contention of the tenants has 
been that only the existing underground drain could be used but 
that there 1s no right to lay any new drain Iam unable to accept 
that contention, What happens when the cxistin; underground 
. Pipe gets. damaged or choked > Sarely the handlords can exer- 
^ eme their right of common passage to have access to the passage 
. aad go underground to repair and replace the damaged pipe afd 
thus ptevént the sanitation of the relative houses being endange- 
red — They can similarly lay 2 new ündergronnd pipe. The 


' tenants have nogubsoil or underground rights. The tenancy on | 


the common passages subject to a reasonable exercise -of the 
- right of passage to etter] to the underground pipe. The further 
contention on behalf of the tenants was that:the portion of the 
common -passage which has béen let ont to the defendants or 
z predecessort-1n-1nterest was let out without expressly reserv- 

1ng the righe of drainage and, therefore, on the doctrine.that the 
grantor must not derogate from his own grant, no new pipes 
‘could be now laid No express or even implied reservation 1s, 
strictly s ng,*called for in this case, because the surface only 
and hecundergrbund or the subsoil ‘was det. “Thirdly, it 
"was contended*on behalf of the tenants that the plaintif could 
not increase the bufden on the" servient tenement by laying a 
new drain or pipe under the common passage So far as the 
tenants are concerned tho answer 1s that the subsoil 1s no part of 
the servitude because it was not let at all. 
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Pl Om ...To my mind, all these three arguments are really irrelevant: 
D sicura "They Marka cothpléte confusión of 1dess of gdsement and legal 


fights of ownership. ‘I therefore considér ft unneceisary to 
xw EUN rerom easement, The subsoil obt havidg been the 

š ~ Tóbjéct of the grant of the gsusócy at all, the question of rhcrtea- 

„Bothra Brothers Ltd ging thé burden on the servient teiéieht daes mot at all- arise, 
Pramda Baja nor does the “question of derogation fro he grant atise for the 
Chsudhud à Ors simple réssoh that no grant of the subsoil right was ever made 
! to the ténants. ^ ^d ` 


^g A tenant, therefore, who takea the àutface land of such a 
P. B, Maie J. chatstter which 18 marked aw a common passage únder which. 
-> . doi a diginage pipò woüld come through takes an insechre 

yog k tenancy pubject td the ineidedts that flow from the Very nature 
: „of the property let out to him. — Obe'such incident ín tiie case 
Ís a reasonable exercise of the^ right of way on the common ~ ` 
petene to go underground to atténd to underground drainage. 

E 5 7o E is a mistake to consider add apply the doctrine of caserhent of 
fecessity 1n the facts of this appeal because it is not an casemente 

V^ is. BAe là this case for thie reasofi.that what let out was not thie ,undet- 
. groud nghts stall. It is a reasonable use of landlord's common 
Sa EYE Passage acd its underground mglits. semi . 
Lérifosé aprés that ‘this appeal should be allowed in the 

tialiner proposed by my learied bfother, even on the basis of 

allóged ténenzj However-doubtful that tenancy may Be." 
E \ < 





: - ‘Oli behalf of the tenants, counsel orally applied for stay of 
cdr Order which wo refuse having regard to tht findings of facts 
L cth by us and the trial court and having regerdio the fret thaf 
] - the alleged ténancy is not valued at more than abont ‘Rs. zoj- a, 
miohth. We cannot help feeling that these’ tensnts aro belag used ~ 
as pawns'oo the chessboard of quérrel between -the contending 
. * liüdíords, epédially when we recall the’ finding Sf the lesrüed ` 
oe trial [mne that the tost difficult part of Igying ^dówn the dew 
pibe bas alréady bsen completéd by the Corporation of Calcutta. 
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. ORIGINAL CIVIL. 


Before Mi. P. B. Chakravartti Chief Justice and 


7 e 7 Mr. Justice S. JC. Lahiri. — 
: T 1958 
W. WOOD & SON 'LTD. : January, 21 
. vs 7 
BENGAL CORPORATION* 
Sec 34-4rbitration Act—Meaning of readiness and 
_ Wilingness—Stay of suit-One party getting summary judgment 
in England—sult by other party for damages 
Held under crcumatances of the case the agreement for arbltranon was 
not incperanve - the circumstances in'the case do not show thet arbsraron of 
a depus on tbe mue effect of a previous summary pudgement by Engish 
Cortis not posmble in india 
Held farther that after having got a summary judgment from English 
Court m his favour could not be beard to sey that he was sul ready and  “ 
wnlhng 1o go to Arbrabon in accordance with the arbitratron Clause 
The material’ facts will appear from the judgment. 
: Dr. Sankar Ghosh for the Appellants 
B P. L. Khaitan Advocate"for the Defendent. í , 


The judgment of the Court wasas follows : 
7 * vast è 


. é 4 


* * A, F.O, O. No, 89 of 1956 arising out of Award Case 
No. 386 1944 E 


v 7 D 
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*  P.B: Chakravartt! C.J, — Three points have beca urged ` 
on behalf of the appellant to. this appeal, two of them more 
or less ordinary and one out of the onflimary, On the first 


. of them, the learned counset for the appellant did not himself 


. place. much reliance, as' dho “stated „to us; in the end. ~ 
* The „appeal is against an” Sales of B, B, Mukherji J, 
refusing thé appellant's prayer for „staying a suit brought agai- 
nst it by the respondent, made on .the grouftd thag the dispute 
in the suit was covered, by as arbitration agreement. The 
karned Judge has held'that neither under S, 34 of the arbltra- 
tion Aot, 1940," nor ifnder $8:3.of the arbitration, (Protocol 
and Convention ) Act , 1937, could the, appellant have the stay 
prayed for. The former was excluded, because the appellant 
could not be said to have been ready and willing to go to. 
arbitration at the time of the institution of the suit. The 
second was excluded, because the arbitration (Protocol and 
Convention) Act did not apply ‘to the case at the’ all and 
even if it applied, the suit could not be stayed under S3 of 
the Act, beoause the agreement had become inoperative and 
sin. the events which” had happened, no arbitration could proceed. 
The three points urged on behalf of the appellant are directed 
against those three grounds given by the learned Judge -in. 
support of the decision. ' 


The facts are as follows - The, appellant company is the 
manufacturer of a well-known make of suit cases, known has 
Revelation Suit-cases, and..it was expandfng hinges, hasps and 
locks, patented by it, in the manufdcture of its goods On 
19-10-1951, the appellant company entered into a contract with | 
the repondent firm, wherby it granted " the respondent an exctu- ` 
sivo licemce to assemble and sell° Revelation suit casesin India , 
and uso for the suit-cases, sb manufactured, the trade «mark 
"Revelation". The'arrrangement was for a.erm of five years, 
commencing on 1-9-1951 and one of the condit® of ‘the 
contract was that the respondent would have to purchase fróm 

, the. appellant the expending hinges, haspi-locks and other suit 
case components which it would require for manufacturing the 
. goods. "It was not to: sell "or :caüse .(o .be sold any expending 
fittings, unless the same had been acquired from thp.appellam, 4 


3 


. . t~" 


* LA , 
company' and unless the samé has beei attached to and'fofmed. 
part of Revelation" doit cases, The contract was to be “Inter- 
preted. in’ all yespects ` according to íhe làw England and it 


contained an atbitraion caluse, egüng as follows, . : 


à 


* VAI questions or ‘ferences whatsoever ` which" mày dt any 


time hereafter arise between the parbés hereto" or their respec ' 


,üve representatives touching this agreement ‘or’ the subject' niattér 


Y 


thereof or ‘atising Out of orin relation thereto Tespectively and , 


whether as to" consttuction êr otherwise sliall’ be ‘referred to a 
sigle arbitrator in accórdance with and subject io'the provision 


ós the arisitratión Acts 1889 to 1934 or, any rere,enactment or, 


statutory modifidation thereof” for the time being i in force’. d 


' 
4 


go d pur&zance- of that: contract, the appellant company 
" shipped certain goods to the respondent firm drew two 
bills of exchange in respect thereof; The respondent took 


delivery of the goods and accepted the: bills; Soon however: 


it began to complain that, upon inspection, the goods had 
beer found'to be' unfit for the purpose-for which they had 
been: purchased and were unmerchantable Some-of- them had 


been: utilised in- manufactuirng suit-cases, -butt coinplaints were: 


coming in as to gradual discolouration of tne hasps as also 
the: resting ‘of the "rrvets and.the-fibre, of which the body of 
the‘ suit-cases was made, was hardening and cracking The 
respondents case’ was that having. had - no ‘opportunity for 
r iospecting the goeds covered: by the despatches, it has rehed 
completely upon the skyll and’ judgement ‘of the appellant 
company: and: had‘ taken delivery of the same, without being 
able to notice the defects which ‘were then latent, Accordingly, 
it’ called: upon. the: ‘appellant | company ather to rectify the 
`> défects "or to take back 3o "much of the goods as was still 
"itg "undisposed of. ~ . 


- The: Kppellant . en. the: other hand; began “to ‘claim 
“payment of the tw bills, but the respondent refused to " comply 


with the demard, Thereupon the appellant suggested that the 
dispute should be" referred: to. the'arbitration. ofta single arbi- 
a trator, to "be ‘appointed by, the Preeldent'of the Law: Soclety of 


ud Ri ‘The, respondent,did not agres- to: the . 


"-— á ` . 
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Suggestion and it appears that it wanted arbitration in India ^ 
on the ground that the goods were lyigg in Calcutta and 
that in order to come to a decision a» to their quality, the 
arbitrators would have inspect them ‘at the,*sito. Further 
correspondence between the ‘parties followed, to whìch it is 
not, necessasy to refer. It appears that the appellant compgny 
invoked the good offices of the’ Indian High Commission in 
London for inducing the respondent to agree to arbitration, 
but beyond suggesting to ths respondent that it was desirable v 
to have the dispute settelpd by arbitration, as provided, for 
in the contract, the High Commission could render no further 
assistance, The” appeMant was alto unable to Induco the 
President of the Law Society to.take up the arbitration, be 
cause, unnaturally, th» President sald that he would not be 
prepared to act as an arbitrator in the absence of a joint 
requests by both the parties. That was the position on 7-1 1853 ~ 
when the Indian High Commission addressed its last lotter to 
the appellant's solicitors. ' ata 


Thereafter, on- some date in February, 1954. the appell- 
ant brought a suit against the respondent as the acceptor of 
the two bills of exchange and on 26th of February; it 
applied to the Master for leave to serve the writ of summons 
out of jurisdiction. The Master granted the leave prayed for 
and issued the writ on the following day. The appellant's 
case is that tho writ was duly served on the respondent on 23-8- 
1954, which the respondent denies. ` Be thgt as it may, the n 
respondent did not answer the writ and on 30-4-1954, the 
Master ugned judgment for & sum of £5008-7s-6d, with costs.. 
On the same date, the respondent brought in this Court a 
suit against the appellant, bemg Suit No, 1298 of 1954, claim- 
ing damages assessed by it at” Rs. 60,000/- Yor breach of , 
warranty and, in the altefnative for on enquiry as to tho 
quantum of damages suffered on account to diminution ef 
pre or of any other basis which tho €ourt might’ consider 


appropriate, Pee 
It, was that suit which the appellant asked to bo stayed 

by an application made on 23rd of August, 1954. The 

appellant pleaded the arbitration agreement contaiged*in CL9 | 


. —" 
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of the, contract. and averred that it. had been eready and 
willing to, submit’ all disputes between the parties to arbitration 
at the- tine of the» institution. of. the respondents’ suit as also 
ata. times piior thereto "and that it was still ready and 
willing to’ do all things hecgssary to the proper conduct of the 
arbitration. “Op that basis, it prayed thet tho suit should be 
stayed under $, 34'of the Arbitration Act, 1940. "The appellant 
pleaded further that it ,was.subject to the funsdiction of 
English. Courts Whereas. the. -respondent.was subject to the 
Jurisdiction of the Coutts i in India and npxt contended that 
since both the countries wete signatories. to the Protocol on 
Arbitration Clausci, signed ine 1923 &t "Geneva, and since the 
“contract . rélated to a commercial matter, S. 3 or the Arbitraton 


(Protocol and Convention) Act applied. and under -that section ^ 


the. sult was liable to be ‘compulsoiily stayed. The learned 
Judge did not accept either of the contentions of thé appellant 
and rejected. its application, There "upon the present appeal 


` was preferred, E 


dis to the paayer under S, M of the Indian Arbitbi- 
tration Act, the learned Judge! hold that ihe appellant having 
itself denounced the arbitration. agreement by taking procee-, 
dings in Court, should not be heard to sy that it had been 
ready and willing to abide by ‘arbitration,’ He referred to a 
statement of law m Russel. where it has been observed that 
if a person broughí an action in respect of a matter agreed 
to be sefegred, ‘his conduct. showed . that he was not, at the 
time when the, proceedings had . been commenced, ready snd 
wilhng-to do all things necessary to the proper conduct of the 
arbitration, and therefore, ho has not entitled onany subsequent 
date to apply for .8 stay. Tho learned judge quoted the 
observation. from the 14tb. Edition of Russell, but it hag been 
idet abeo in the. 13th Fation. at pag, Me. - 


E 
"Ma, Gom, who- copi: on- behalf at the - appellant, cone 


tented, thate the mere fact that his cliónt had gone to a Court 


. Of law did not- necessarily indicato-that He was not also ready 


end willing to go: to arbitration and he referred: to attempts 
made by this client to-pursuade tho Tespondent to agree to 
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arbitration” by a nominee of the president of the law society, 
The readiness and willingness contemplated by S.34 of the 


, Arbitration, Act is, however, readmess and Willingriés’ at the 


time when the proceedings sought to be stayed were commenced 

and subsequrntly. Whatever enthusiasm the appellant may have 

displayed ın trying td take dispute to arbitrafion before it 

commenced its own surt, it is quite impossible to hold that 

when it had ultimately decided to go to a.Court of law, it 

had not abandoned all ideas of arbijration. ` d 
e . 

As the learned Judge has very pertinently pointed ‘out, 
the reluctance of the respondent to join with the appellant* 
in a reference to an arbitrator dn England did not make 
arbitration impossible, because the appellant could easily have 
taken proceedings in England under the English Arbitration 
Act for the appointment of an arbitrator in accordance with 
the law as provided thereunder. It will be recalled that the 
arbitration agreement expressly makos the English Arbitration 
Acts applicable The appellant did not proceed under those 
Acts, but preferred to go to Queens Bench Division and ask 
for a summary judgement. The dateon which the judgement 
was signed was 30-4-1943 and the same was the date when 
the respondent's suit was commenced in this Court. In my 
view, it i$ not even arguable that on 30-4-1954, when tlic 
respondents sait was commenced and when the apelant had 
already obtained a decree on its bills of exchange, it was 
still ready and willing to go to arbitration on the “dispute 
between the respondent and itself. The observation 1n Russell 
to whieh I have just referred is followed in the 15th Edition 


of the book by a reference to a case where am action had 
commenced as to certain matters covered by as arbjtra- 


tion agreement, but thereafter the plamtiffs, in the action) 
discontinued it ard both Parties joined in the constitution: 
of an arbitration tribunal. Thero was, thereafter, a' coun 

Claim by the defendants brought in Court and, on an applica 
ton by tho plaintiffs for a stay of : proceedings ,stay.' was- 
allowed on the plalntifs had already abandoned their action;, 
but if the defendants had. still any nght to object to the. 
application for stay they had warved.that right by joining in: 


tæ» 


lu 
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ithe) formation of the arbrtration: tribunal. .¥ asked Mr, Ghose 
if;his client had ever been willing or .was even now willing 
to gbandon‘its decree but as expected, he- was unable to give 
. 8n affirmative answer. J am, therefore, entirely unable to 
-accept the -first contention bf Mr. Ghase that his chent had 
always been ready and willing to go to’ arbittation and that 
tho earned Judges refusal to grant it a, stay under S- 34 of 
‘the arbitration Act on the ground that there had been no 
swch readiness and willingness was not justified, In fairness 
to Mr. Ghose, Ieought toeadd that he himself stated to us 
towards the close of his argument that he did not think that 
the could rely on the first point taken by him. 


- 8 ~ ' 

Proceeding next to tho prayer under S. 3 of the 
Arbitration (Protocol and Convention) Act. 1 must confess that 
one of the two points taken by’Mr. Ghose presents considerable 
„difficulty. The point which does present a difficulty is not so 
much a point taken by Mr Ghose himself, but it is the answer 
, he gave to a new plea in bar raised by the respondent, It will, 
however, be convenient to deal first with the two Grounds on 
which the learned Judge refused even the prayer under S.3 of 

the Arbitration (Protocol and Convention) Act. 


Since the grounds given by the ‘lamed Judge under 
partly on the language of S. 3, I would prefer to the tiranotces 
‘first. It runs thus; “Nothwithstanding anything contained in 
the Arbytration Act, 1899, or in the C P. C. 1908, if any party to 
submission" made in pursuance of an agreement to which the 
„protocol set forth in the First Schedule as modified by the 
reservation subject to which it was signed by India applies. or any 
„person claiming through or under him’) commenees any legal 
prootedings in any Court against any other party to the submission 
or any person claiming trough or under him in respect of any 
matter agreed to be referred, any party to such legal proceedings 
X, at any time after appearance and Before filing a written 
statemeft or taking any other steps in the: proceedings, apply 
to the Court to stay the proceedings -d the Coanurt unless 
„satisfied. that the agreement or arbitration has become inoperative 
.br.cannot proceed, or that there 1s not in fact any dispute between 
ethe parties with regard to the matter agreed to be referred, shall 


P. B.-Chakra. 
"vartti C. J. 
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make an order staying.” Tt will be noticed that while S. 34 of the 
\ Arbitration Act requires that an applicant for,a stay Just, prove 
his readiness and willingness to abide by arbitration at the points 
of time mentioned ın the section, thege i8 no such requirement “in « 
S 3 of the Arbitrayén (Protocol and Convention) Act. The 
leamed Judge did not consider rt necessary to décide whether an 
apphcant under the Arbitration (Protocol and Convention) 
Act could apply for a stay without himself being ready and 
willing to go to arbitration and lefe that question open. *I 
‘think it 13 necessary to decide” the pofht, because ifthe 


applicant’s readiness and‘ willingness to go to the arbitration ' 


is a requirement under this section as well. the appellant’S 
suit in the Queen's Bench Divisién in England would operate 
equally as an embarrassment to it m pursuing its application 
ander section. The language of the section which “I have 
just rcad contains mo express reference to readness and 
willingness of the applicant and there sceme' to be no 
reason to hold that the condition implied, The section is 
practically in the same terms as the corresponding provision 
in the Enghsh Arbitration Clauses (Protocol) and Act, 1924 
which has now become scction 4 (2) of the consolidated Act of 
1950 Contrasting the language of S. 4(1), which is the English 
counterpart of S 34, with S. 4(2), which corresponds to S. 3 of 
our Arbitration (Protocol and Convention) Act, “Russell on 
Arbitration’ points out sub-s, (2) sets out the circumtances in 
which an apphcation for a stay: may be made in words 
exactly following those of S. 4(1), “so far as eth matters 
discussed under heads 2 to 6 above are concerned” Matters 
discussed under heads 2to 6 m Russell do not include ‘readi- 
ness and willingness! which is discussed under head 7. The 
‘view taken, of S. 4(2), therefore, 1s thal differing in this regard 
from S.(1), 1t does not requiro that the applicant for stay 
should prove his own readiness and willingness to go to 
arbitration. That lew is warranted by the language of the 
section and I do not find any good reason for not taking the 
same view of S, 3 of the Indian Act eo ni 


But although its inability to prove its.own readiness and 
willingness to go to arbitration may not be an impedmnent to 
the appellant in maintaining its prayer under S.3 of the *Arbi- 
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tration (Protocol and Conventioi) Act, it could "alan an order 
under that secüóm only if the Court was. satisfied that the 
agreement had nf ;becomé inoperative or the arbitration could 
proceed The learned Judge. has taken the view that, in the 
events which. had happened, the agftement had become inopera- 
wwe and the arbitragoi gould not proceed arfd that is the 
first ground on which he has refused the apphcant’s prayer 
under S.3 of the Arbitration (Protocol and Convention) Act. 
The reason givén by the leained, Judge for his view that the 
agreement had become inoperative is that the appellant had 
1tself brought out a suit on the contract. in whjch the arbitration 
agreement was contained amd thatas à result of its own suit 
the contract had merged in the- judgment obtained from the 
Court The reason given by hlm for hus view that the a1bitration 
Gould not proceed is that- the dispute -between the parties 
‘would no longer be a dispute imsed by the suit; which was 
undoubtedly covered by the arbitration agreement, but it would 
fea dispute as to. wheather the judgment and the decree of the 
English Court precluded the responded from raising tho a parti- 
cular dispute or making the claim it had made, 


That, the learned Judge thinks, was certainly ‘not matter 
agreed to be referred under the arbitration clause. and he also 





thinks thatit was the Court alone and not any arbitiator that , 


could pronounce on the effect of the English judgment which 
would inevitably have to be considered. 


uu 


of 


i with respect, "| am unable to agree with the learned 
Judge in the view taken by him. If t could be said that the decree 
obtained by the appellant implied a determination by the Court 
that ıt had performed its own part of the contract and had 
committed nð bieach of arty warranty or condition and had 


. notealled ın the performance of*the contract, wholly or 1m part, 


it might undoubtedly be said that the arbitration agreement had 
become dnoperative, e All claims under the contract would in that 
évent have to Be regarded as alieady determined by the suit 
and none oowld b& regarded as’ surving. The suit which the 
appellant brought ın the Quech's Bench Divison was, however, 
not a suit on the contract’ at all, büt.a suit onthe bills of 


F- exchange. which it had drawn and which the respondent had 
É ; $ NE 
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accepted. If it coulä>bę said that, -by way, of its defence in 
such a suit, tho respondent: could “hava pleaded thet the 
appellant had failed"in part :n'performing the contract- becauso- 


although ıt had delivered gerthin goods which the respbndent 2 


. had accepted, the" goods were not of the sbecification supulated - i 


for in the contract, there- would be groun’ for ‘saying that 
respondent not having answered the wnt and taken that defence, 


.- was now concluded. by the decree . passed ‘against it It is, 
“however, well-settled that, unfer the „English law, a claum for 
"damages for a partial -fature of .consideration cannot be made 


by way of defende toaeuit on a bill of-exchange. It cannot, 


' therefore, “be said ‘that the’ claim made by the lespondent in 


the present "| suit 1s barred by resjudicata, nor cen it bo said 
that; in view of the- decree already passed on tho appellant's 
suit, the dispute which *the “respondent has raised in-the suit cam 
no longer be raised, - and that therefore there is no longer any 

scope for the operation of the arbitration agreement, If the 
decrec obtained -by the _appellant did not. put an end to the 
Gaim which the respondent is making in its present suit, it is 
clear that; for- the purpose of that clam,.the contract- survives 


_and that appelant denies the claim, there is a dispute arising 


out of the contract with regard to which the arbitration 
agreement can take ud a T 


an 


The kamed” Stndmg: Cound, .Mt. Mitra,, who 
appeared for. the respondent at the eaily stages of the hearing 
of-the appeal; reférred- us to “Form No. *67 in the Third 
Volume of Atkin's Encyclopaedia "of Court Forms ‘and Prece- 


demts. The form is a form fer a defence, in a suit on a bill ` 


of exchange, accepted for goods sold „wich the plaintiff failed 
to deliver. The first paragraph of “the form contains an ad- 
mission that tho defendant” acodpted ` the bill of exchange sfed 
upon and Gtates that the subject matter of the transaction 


. was 50° tons*coal which the ' plaintiff agree] to deliver, The. 


defence. 15 thon get out in, the n following terms": 


2 «The plaintiff f “faded ^t deliver the sald si tons. of coal 
or any pait + thereof on: tho agreed date or at all". The foot- 
note to that ace ‘is to the” following effect : e £ 
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a eis regarded cither as a payment in cash or as amounting toan ` 


* 
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“Total failure of consideration K a good defence to» an 

- action on & bill of éxchange or promissory note.” When this 
form was cited before ug Iexpressed my doubt as to whether 
the defencb, set out there in would be a good or even an 
"admifsible* defence wher all that the defendant had to plead was 
Dot a total ‘failure “of consideration, but only ‘, partial failure. 


"Mr. Ghose has saisfed the that any doubt was well fSunded, " 


It would appear that although under exception-2 of s. 43 of 
the, Ni Negotiable Instrumeüts Act, partial failure (of consideration 
is a valid defence to a suit dn a negotiable instrument in 
country, it is not so under the English law and it is English law 
and practice to which we must turne for - Sache the true 
effect of the decree, g . 


It. appears that, -in English lw, a bil of exchange 


independent contract, quite apart from the main contract to 


«Which the Bill relates. The cause of action 1s that tlie defendants ` 


‘accepted the bill and thereby accepted what was an equivalent 
of a payment in cash or he entered into a contract evi 
denced by the bill itself to pay the amount mentioned in it, 
A suit on a bill of exchange ıs therefore not a suit on the marin 
contract, but it is a suit for a recovery of whatis an equivalent 
of cash had and received or a suit oa a subsidiary contract, 
The law on the subject is thus summiarised in C ^ "Chalmers 
_on bill exchange, " to which Mr, Ghoso drew our attention : 


“The antüori:xs on actlons-between immediate parties to 
a Bl of éxchange, where the matters relied on by the defendant 
afford no defence-under the Bulls. of Exchange Act, 1882, 
establish the rule that the Court will treat the execution of 
a bill of axchange either,as analogous to a payment in cash, 
op as amouting to an independent contract within ihe wider 
contract in pursuance of which, it. was exécuted, and not 
dependént, as reggrds its enforcement, on due performance of 
+ the latter, Consequenjy, the Court will not allow a defendant 
in an actor onsa bill of exchange to set up a case for damages 
by ‘reason of tho breach by the plaintiff of some other contract 
or the commission of some tort": (Sed - Chalmers ón Bills of 
` Exchange, 12th Edition, page 99). ` 
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'**Some other contract’ was explainetl by Roxburgh, J., im 
the case of-James “Lamount and Co. Ltd V. Hyland, Ltd, | 
(1) as some contract other than fhat constithted "by the bill of 
exchange itself including the, principul contract of the 
transaction. The Law, ùs sümmansed in Chalmers nest 


' on'a multitude of decimon, the mare ifpportant of which are _ 


collected in the decision to which I have just referred. Thus 
in Glenme Vs. Inri (2) which is the firét case in order of time, _... 
-Parke B. observe. that the „alleged inferior "quality of tho `° 
goods had been held On. several ,occamoons to afford no 
defence to [en „action 'on a bill of: exchange; and in 
Anglo-Itahan Bank .v. Wells’(3) Jesel, M. R:, observed that, « 
¿speaking for himself, he would hesitate long before he allowed 
a defendant in an action on a bill of’ exchange to. set up 
a case for damages by reason of the breach by the « 
plaintiff of ‘some other contract or the commission of some 
tort.' It will be noticed that the words I have just quoted 
are to be found in the summary: in Chalmers where they 7 
were obviously taken. from this source, I have already explained 
what “tome other- contract’ | means, 

If the respondent could not- plead the inferior 2 
quality of the good as a defence to thc appellants Sut on 
the bills or exchanges, it follows that its claim for damages 
on account of such isferior quility was in no way concluded ’ 
by [the decree passed in the appellant's favour. If that beso" 


~ the possibilisy of such a claim survived thp eppellant’s suit” - 


and when a claim was actually made and a dispute raised, 


"there could be nothing to exclude the operation of the arbitra- 


tion agreement. I am, therefdte, unsbla to agree with tho 


- learued Judge that in the circumstgnces of the present case, 


the ‘arbitration agreement had become inoperativel s 
Nor do I thnk that any events bad happened "in 
which the arpitration could no longer prqceed, The learned 
Judge seems to.thmk that since the effect of tho prior decree. - 
granted by the Court of. law mous have toebe determined, it 
(1) ae) LAILERÓS 
(2 (1839) 3 Y. & C, Ex. 4961 160 E. R, T73 - = > ^ 
Q) (1878) BLT 197. EA A ^ 
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was no longer potabla“ for any arbitrator to decide a* nt 


involving a point ofthat cbaracter. Ido not think that - the 


mere fact thát the elfegt of decree of a Court of law would 
fall to be determined, would exclude arbitration in the future 


181 
wil 
1958 

W. Wood nnd 
X 


altogether. The terms òf thé arbitration clause which I have Bel Corporat 


already read arejof the widest possible content .apd however 
difficult a task it may be for lay arbitrator to pronounce on the 
effcct of a decree passed by a Court of law,’ I do‘ not thmk 
it oan be sald ‘that a matter of that kind'1s inherently incap- 
able of being decided by “arbitrators. or that jt 1s outmde the 
terms of the arbitration clause with which we are her con- 
cerned. It is true, under the "Indian Act, tho arbitrators 
‘cannot be’ required to state a special caso for the opinion of 
‘the Court. on any question’ of law iuvolved, and they have 
only have been given the power to so, if they desire, Bygt that 
circumstance does not, ın my mind, indicate or establish that 
arbitration on a dispute regarding the true. effect of a peor 
decree is altogether mmpossible un Iuda. 


On the question as to whether as arbitration could 
‘no longer proceed, Mr. Ghoso cited before us the decision in 
H. E. Damels Ltd. v. Carmel Exporters and Importers, 
Lid. (1) I donot see that the decision applica or that 
it is of any assistance to the appellant. Tho facts 
of that caso were that, at‘ first. there was a quality- arbl- 
tration which resulted ın favour of the buyers and then 


"the buyers glaimed further arbitration on the ground that 


the sellers had. failed to delrver goods of the stipulated 
specifications and had delivered others goods "of a noxious 


^ character. An award fn the buyers! favour was made in the 


second arbitration as „well and when an action was brought for 


enforcing the second award, it was cohtented on behalf of 


.the seller that the second award was not valid, because there 


could not be, two references or two arbitrations regarding the 
non-pérfogmance or defective performance | of* the same contract. 
The Coprt rejected the contention, . but did so on a very 
narrow ground. The seller relied strongly on, tho case of 
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Conquermv. Boot, (Qu whero_It bad; been. held that failure 


in various respects _ “in „tho, _ performance of * a -con- 


` tract constituted’ but a-single cause. of action and breach , of 


single promise and accórdingly there “Gould be«only orte sult 


„and one decree ‘and when a depre was obtained the, result - 
was that the judgment merged the™ orginal, ’ ause of action 


in the higher Security of a- “decree of the Cburt and afforded 
a defence to a- -secend, action ' for the same causo.: The learned 
Judge thought. ^that having regard ‘to the’ rules” of «arbitration 
it might be possible to draw a. tistnction between a Tudg- 
ment of a Court.and “an award of am arbitrator, but he 


` proceed “to say that ‘fo far «as the matter before him was 


concerned, he. ‘thought. that no valid distinction cduld pro- 


` perly be drawn” between the two, Although the learned Judge 


was of that. view, he “upheld the award on the ground that 
sinoo the parties had agreed to refer” all ther disputes to 


arbitration and'a'second disputes had undoubtedly: arisen, a 
second reference had properly been made. If in that refe-- 


renco the sellers had requiréd the arbitraitors to- state a special 
caso for the decesion of the Court. on the question of law, 
namely whether they hàd any ~ jurdiction .- fo entertain the 
fresh “daim of the buyers, “they -might _ have suceeded "on the 
principale’ of: Comqwer v. Bóor (1) but not having done ‘0, 
they had to accept the final award and' could not 'impugn 
it no any “of the ordinary groniids, 1 am unableto see what 

bearng that ‘case on the . question” before" us, - There “was To 


| previous arbitration in this“ case and, therefore, no question arose 


as to whether‘a-second reference or a second award* was possible 
under the law. There was only a previous * decree and'^then 
a subsequent suit in which an application for a stay was made 
on the ground fhat the dispute involved in the adit was within an 


* arbitration agreement which was still surfiving. The cafe cited, 


dogs not decide anything with regard tb the effect of a prior decree 
upon the\maintamability ofa subsequent reference to, arbitration, 
Mr.- Ghose relied" upon . the observation of theelearned, Jüdge 
that so für as thes point before" him was concerüe&, he did 
not think any“ valid distinction could bë drawi- belweea an 
award and” a _deczoe; but that only meant that- there could mt 
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. arbitration might* survive a prior. suit, but on tlfe'other hand, if 


s 


. 1959) . 77^ "HG cop s 


n be. oidinarily two successive awards relating to fsadiei ‘of the 


samo congragi, just. as thera could not be twò successive decrees 
on the same oause of Bction.. If the learned Judge upheld the 
stcond awarii before him, he did: 80 on the very special ground of 
estoppel and, in'any everit, he did not decide that the right to an 


Mr. Ghose would rely upon the identity of awards and decrees, 
he would, seem to havt decided the contract, I must-say, however, 
that the discussion in the cassis a little puzzling, because none, I 
think, has ever doubted that.tkere can be successive references 
under the same agreement regaiding, Afferent dispute as to the 
due performance of the samo contract i U 


A For the reason i have endeavoured to 'give in some 
detail, I find myself unable, with respect, to agree with the learned 
Tadge. as to his first ground and as to both of its branches. 


The. second, reason given by the learned Judge for 
rejecting- the appellants prayer’ under S, 3 of the Arbitration 
(Protocol: and convention) Act 1$ that the Act does not apply to 
the case at all,- The Act seeks to give effect to a Protocol of 1923 


_and a Convention of 1927, both signed -at Geneva. The former 


deals with the international Validity of arbitration agreements, 
while the latter deals with the. enforcement in,one country of 
arbitral awards made in another. According to'the learned Judge, 
parties subject. respectively to the jurisdiction of different contrac- 
ting States who are | signafones to the Protocol and the Convention 


may elect to come under either arbitration under the National ` 


Statues or arbitration under the Protocol. «He held that if parties 
in a particular case elected to go to arbitration under National 


- Statues, there could bq no question of their resorting to a Protocol 


Arbitration and that to such a case the learned Judge’s reasonmg 
{a that before a- Court stayed any. proceeding under 8.3 of the 
Arbitration (Protocol and Convention) Act, it had to be satisfled 
under the express terms of" ‘the section that there was a submission 
to arbitrdtionin pursuance of an agreement to which the Protocol 


` applied and it, therefore followed that if the agreement was such 


that the parties had elected thereunder to go to arbitration under 
the National Statues, the Protocol could not apply to such an agree- 


'menfand section 3 of tho Act also not applying in consequence, 
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no question of stay jader that section could arie, Saari to 
the learned: Judge, thé parties in the prosent, caso had elected to ' 
adopt as their forum an arbitral tribunal sat up andy: ‘the English 
- Arbitration Acts and, therefore,- netties of them could inveke “the - 
. Arbitration (Protocol And convertión) Act and ask for atay, under 
ies provisions» „With great respect’ to the leatued nup Iam se 

M unable to concur in that view of the Act, ‘ 


` Mr. Mitra informed ‘us that. the second ' grount] of. the 
learned Jüdge was not one which pie had ‘taken before. him and 
that be would not undertake” to defend it before us, We have, . 
therefore, - to a the RE, of .the learned ine br g 
ourselves, ` NS g ` 


4 ~-e. 


1 have "already read the terms „of section 3 of tho Act, 
but I think it necessary to read also the relevant part xd clause l . 
of the Protocol. Itruns thus : 5 


. “Each of the Contracting States recognises the "validity fof an... 
agreement whether’ ‘relating to existing or füture differences 
between parties | subject.respectively to the jurisdiction of different 
Contracting States by which . “the „parties to a contract agree 
to submit to ‘arbitration all or any differences that any arise 
^in connection with such contract. relating to commercial matters 
or to any other, matter capable of settlement by arbitration, 
‘whether or not the arbitration 1s to take place in a country to ^ 
whose Jurisdiction none of the Parties is subject?" : 


~ 


^ 


I think I ought also. fo read TI ho -second : 
paragraph which rund thus’: R 


- “Bach Contracting State Feserves "i right to ru the 
obligation mentioned above to` contracts which are considered 
as commercial under its national law. : f. ved 


It appears fbm ihe preamble to Act that? Indie ngned ` 
` the Protocól, subject to the ieservation of the right. to * umit its- 
obligations to-cóntracts which are considered ad. commercial 
under the law'in force in the country. There can, however, 
be no dispute, that the contract in oe pent caso - isa 


“commercial contact of AL os > 


J i" : is E f 21 ý E : 


1959] `- HIGH-COURT : 185 
» -— 
It will bo seen from the terms of section -3 of" the Cm 
-< Act, which I Have already read, that. the section applies to 1938 
submissions "mad? ;in-pur&uqnce of an agreement to which the Wood gnd 
Protocol applies, Quite obvipusly, the Protocol] apples to Son Lid 
agreements which the Contracting, States recognised by clause - penga I 
bof the Protocol as valid, In substance, the Protogpl provides — 
that an agreement to submit contractual disputes to arbitrations oe 
made by parties who are subject to the jurisdicion of different: s ue 
, Signatory Stafee, shall be recognised as valid in every signatory 
State, oven though the arbitragon is to take place in a 
country to whose jurisdiction none ‘of the partes is subject. 
- The Convention deals with the execution of foregin arbitral 
awards which is not here "materl, There ıs nothing in the 
Protocol which suggests that ıt- contemplates some special form 
of arbitration warranted by its own terms, which is different 
“from arbitration under the statues of the countries to which 
the parties belong “and that such arbitration is available only 
=- swhep the parties have not contracted for arbitration under 
the national statues. What the, Protocol and the Convention - 
together provide 1s that the States, which are signatories to . 
- them, aro agreeing as a matter of international co-coperation 
and courtesy to recognise arbitration ‘agreements made by 
parties subject to the junsdiction of different States and to r 
asust in ,grving effect to them ın two ways, namely, by enforcing - - 
awards made- by an arbitral tribunal in another of the 
MgnAtOry States and by staying. legal proceedings brought 
F^ within thelr own ejunsdiction, if euch proceedings involve a 
dispute covered by an, arbitration ¢ ‘agreement made befween the 
plaintiff and the defendant- in those" proceedings who is a E 
subject of another,of the sifnatory States. -The arbrtration 
J ~ agreement ijself, however, nes agreement such as has been made 
x by the partes thomsélves and the arbitration provided for in such 
. agreement, subject to the laws of the country where the agreement 
may be sought $5 be carried into effect. There 1$, with respect, / 
. no question of any ‘second and special form of arbitration under 
the terms of the. Protocol itself which can be called ‘Protocol 
Arbitration’ as the learned Judge has called it. The learned 
Judge pas also referred to olàuse 2 of the Protocol which, 
b- according -to him, suggests thst whatis in the contemplation 
e : 
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of fhe Protocol is a special *tribunal for Prrtoco] arbitration set 
up by the will of the parties as: subsequently exercised, subject 
however, to the law of the country Ja Wheto térhitofy jhe arbitra- 
tion takes place, He has contrasted the use of the expression 
"will with the usp of the word ‘contract’ in different parts of the 
Protocel* and tome to. tho conclugon that “the will of the 
paities" mentioned in clause 2 cannot be the “will? as ‘embodied 
in the main contract. Iam unable tò share that, view of the 


"earned Judge. What clauses J and 2 of the Protocol mean: 


is that dgreements- for arpération made between parties who 
are subject to the, jurisdiction of different signatory States will 
be recognised by those States as valiod and that arbitration an 


` pursuance of such agreémegt shall be as the parties thereto havo 


‘ 


- wiled, subject only to the qualification that the law of the country 


where the arbitration may take place shall have to be observed, 
and complied with. Jn other words, if there 1s any „provision m^ 
the agreement relating fo the arbitral procedure of the constitu- 
ton of the- arbitral tribunal which 15 repugnant to the law oit. 
the eountry the arbjtration 1s to take palce, such provision will be 


"nugatory for the^ purposes of the arbitration, but, otherwise, the 


will. of the parties, as embodied -in the agreement, shall - prevail. 
There is nothing in those provision to- suggest that any form of 
arbitration other- than the arbitration provided for ın the àgreemet 


as contemplated or that the arbitral procedure, including in — 


the constitution. of arbitral.tribunal, shall have to-be determined 
a new, where the Protocol applies. " > 


z 

etches to the provison in clause 2 of the Protocol 
that the arbitral tribunal: shall .be governed by the will 
of the parties, the learned Jucge has observed that in tho 


^ present case that was no agreed” will of the parties as to, an 
` arbitral. tribunal and, therefore; no, "tribunal could'be set up. 


That observation. seems to presuppose that the parties woüld | 
have to agree f for the first time to ‘the constitution of a „tribunal ` 
after a dispute had arisen and that there would, be room for. 
such an agreement. only when there was ngt already an arbi 
tration agreement providing for-arbitraton under“ one of the 
National Statues. If an arbitration agreement contained -ın the 
main contract" provided for. arbitration under one of the 
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^." National Statues add if the. Piptocol- was still to ps there 
^. would, in the learned ` Judge's’ view,-be: two competitive ‘tribunals 
which-was ‘on ftne, à beurd , except. probably-ina case 
wher such: competitive tnburals- -wero expressly provided” for. 
~~ I thnk with reference to this reasoning. of thg learned Judge, 


. ibis enough to “stay thgt the, Profocolzcannot be Held- eontem- ` 


Plate a case where the arbitration agreement has ónly-provided “for 


the tribunal ot the’  procedare.to zbe ` applied; so`that when a 


arbitration - without Making” provision _ for the ‘arbitration ‘of - 


. dispute” ansen, ` ` the -parties - “will «hen: elect a tribunal and. - 


, prescribe a procedure according to -heir wji The true view 
-tof thes Protocol is that it contemplates en ‘ordinary arbitration 
agreement - between "parties belonging ` "to the. junsdication 
of the “different signatory States for arbitretion-by a tribunal, 


iens to be. set ùp ds provided for ^n. tho ‘agreement itself, under . 
3 one or “other” of the National Statues, . A -specal form of _ 
arbitration - by a tribunal specially constiuted under the .provison ` 


* df the Protocol itself is not-warranted -by anything contained 
in the Protocol. ~The” fact that. the- arbitration agréement in 
the preseüt case" provided for arbitration under the English 
* Arbitrahion Acts: doég. not, therefore, exclude the applicability 

-"of either" the Protocol or the- Arbitration, (Protocol and Con- 
vention) Act,, and,- consequently, -1 15 possible , to accept even 
the second ground. “given by the learned Judgein support o of 
, his decision. . 20 e a 2m - 
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If there’ was ne other“ -question to - consider, the 
- appellant would be entitled. to "succeed on its prayer for a stay 
under © the Arbitration (Prototol - and Convention) Act.- Bat, 

: Mr. Das, ewhd - followed, Mr.. Mira. _oontended “that on a 

3 -true; "construction of section 3, of tho" Act, ıt coüld..hot apply 

^ Veo the "present " case - at- all, in as much as the section applied 

- only when. there. had- béen^ an "acfoal submisaion, to arbitation, 
-There “had besa no sich aubmisson, in the present caso and 

.- consequently Mr. Das .árguéd, that invocation” of section 3 of 

the Arbitration, (Protocol -and’: : Convention) Act | was" -utterly 
~ pointless, - "This w the, pomt "which presents the difficulty | I 
^ TE of towards the Salini of thus- judgment, 
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“The © enmont of Mr. Das proceed on the- fact 
that section 3 described the applicant, for stay as “any party 
to a submission made in pursipeto~ef An agregment to 
which the Protocol set forth ix the First Schedule" applied. 
The section thug contemplatéd that there was an, agreement 
that in, papsance of. that agreement a submission had  beef* 
made and that. a pariy to that submission was "making an 
application for “say. Accordingly it was’ argued that where 
an agreement for arbitration had not been folfowed « *by an 


‘actual submisson to arbitrajors; there was no scope for an™ 


application of the section, 


Mr. Ghose realised. the difficulty created by the- 
words in section 3, but invited us to bear in mind that the 
Act had been passed in the year 1937 when the arbitration 


| law in force in India, apart from the Second Schedule of * - 


the Code of Civil Procedure, was the Aet of 1899 and. the 
Arbitration Law ın force ın England was the Act of 1889. Both. 
of those -Acts define the term ‘submussion’ in identical words as 
meaning ‘‘a written agreement to submit present or future 
differences tO arbitration whether an arbitrator is named therein 
ornot" In the Asts in force in 1937, the words ‘submission’ - 
and ‘agreement? were thus synonymous It was accordingly 
submitted by Mr. Ghose that the word ‘submission’ in section 3, 
of the Arbitiation (Protocol and Convention) Act was to be read 
in the same sense and that if it was so read, the existance of-an 
agreement with out any actual referenéé to arljtration Would 
suffice to attract the section, In aid of that eonfention Mr. Ghose 
also referred, us to Article I of the Second “Schedule to the Act 
which sets out the Convention en the Execution of Forelgn 
Arbitral Awards and pointed out that in the Convention, 
an agreement had been called “a submission.to arbitration.” 
The word ‘submission has actually been-used in the sense df 
an agreement’ in the body of the Convention, for example, 
in clause (c)*'of Art, L Mr. Ghose also feferred us to the 
provision of clause 4 of the Protocol by which* at was agreed! 
that suits brought within’ the jurisdiction of ‘any "vf the con- 
wacting parties woyld not be proceeded with, if they related 
to a contract containing an arbitration agreement, Tho'clause 
reads as follows: ` 
` 
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: "Te Tübural of the dede Partes, on" being cml 

"seized of a dispute regarding a contrast made between persons 1958 

to whom Art ‘and including an Arbitration Agite- ed 

“mgnt whether referring to t of future differences which — - Seat. 


is valid in virtue of the said Arficlo and capable of being carried Bengal on 
ee into effect, shall wfer the parties on the apphtatlopof, either of 

them to the decision of the Arbitrators.” There can be dispute P. B. Chakra 

that this clause does nat require an actual submission to arbitra- _ 

tion, sbut oonfidecs the existence of an arbitration agreement 

sufficient, Mr. Ghoseaccordingly contended that there could be 

no good reasom for reading section "3 of the Act, by which the 

PrO&ccol]-was.sought to be implemented in a, more restricted ME 

sense, ^ d 


E ^I cannot say that the contention of Mr. Ghose is 
altogether without force and I would have given effect to his 
contention, if by giving to the ward ‘submission’ the cons- 

-' tmetion he proposed, an 1ntelligibló meaning could be made 
our of the section. The second Schedule to tho Act and the use 
théreii ‘of the ward.'submission' _as synonymous with ‘agreement’ 
“do not seem to me to be relevant, bécause the Schedule only, 
sets out the Convention which has “signed in 1927 four years 
after the date of the protocol, and, therefore its vocabulary 
would not be very germane to a construction of even of the 
Protocol In the present case,.we ,are, not conceífned with” 
construing -even the Protocol, but have to construe an Act 
of the Indf&ne Legislature, Little assistance can, thercfore, be * 
derived, from the language of-the Conventon which is not 

- ónly as-part of the Protoodl but it also further apart from 
the Act. The argument sought to þe drawn from the con- * 
"temporasy Arbitration Acts is, however, a legitimate ' argument 
, bat if one substituted ‘agreement’ for submission in section 
"3 a strange result would follow. The words which I read a 
littlo* while ago, from section 3 would therefore, pad as-“any party 

. to an agreegent made in pursuance of an agreement to which the . 
Protocol got fosth in the First Schedule". applied. An agreelnent 

^ made, in pursuance .of an agreement is not in itself an 
- imppssible notion, because there may be an agreement to enter, ! 
, -into ee dt be valid or not, but 


* S 


>- Dc i á 


e\ 


agreements to which the ~ Protocol get forth in the D First 
Schedule of tho act applies are not agrrements to enter. into, 
agreements for arbitration, but the veg rien Toh agreements" 
themselves. It 18 arbitration agreements made between partes ^ 
belonging to juridigtion of. different States thet the Protocol 
recognises and whit section 3 of the, Act, contemplates 1s 
obyiously an actual reference to arbitration made in pursuance 
of. one such agreement "whatever words may be substituted for. 
the word ‘submission’ yn section 3, it 13 impossible.to escape 
the effect of the words “made, y pursuagce of an agreement 
to - which the Progcol. applies." If the agreement 


^ which the "Protocol - applies is » an agreement eto 


for arbitration, there cannot possibly; be an agreement 
in pursuance of that agreement, Section 3 must, therefore, be - 
construed. as contemplating : a` case where not only 1s there an 
arbitration agreement in -force between , the parties, “but there 


has_also been an actual- reference to arbitraton ` | - 


It is andoubtediy true. that clause -4 of tlie" Protocol 


`. contemplates that ifa Court of one of the signatory states 


finds that there 18 an arbitration agreement in existance to 
which the Protocol applies, it must refer the parties to the 
decision of the arbitrators without proceedings with the | suit 
It may cogently be argued that if the signatory parties agreed. 


soto abide be that clause, it is not reasonable to suppose that 
while enacting laws 1n "theft own countnes for impienfénting the : 


provisions of the Protocol, they would go back wpon their promuse ` 
and infact make a more restricted provision. We are not, 
however, concerned with the ethics 8f.the dipkomatuc or legis- 
‘lative behaviour of the parties, nor are we at liberty to speculate . 


proceeding in a particular manner. For us as a Court of law, the 


sole guide must be the words of the statute in which tHe legislature 
of the country ‘has reposed rts intention. ‘If no geasonable 


construction of Sec.3 would permit tho ‘reading of*the word 


' *submission' as ‘agreement* we canot possible enlarge the’ scope of 


the seonon by putting upon it a meaning unwarranted by! the words ` 
which ere It is notinconceivale that inne 
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. asto, what may not have been: the rpason for a particular State , 
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stay. under section S. of ‘the Arbitration (Protocol and Con- 
vention) Aot = -not “iscretionary with thé Court but mandatory 
and ipee iHe". section is that proviioh for an arbi- 
tration outs -the jurisdictiów of the Court altogether, the Legis- 
lature might have considered K “expedient: to "limit the opera- 
ee tion of the 'sectiq tQ case wheré there bed bgan „an «actual 
reference to arbitration, But ás- I- have already stated specu- ` 
lation as to the mptive which influenced * "the Legislature is. 
fruitless. P. s s 


.c . 


I may "plut dut hero PE ree ) of the English Arbr- 
tration Act of 1950, isso far as 19 ái expressed In ideatical 
terms, The Sib-sectlon had its predecessor in S.I of the Arbitra- 

tion Clauses (Protocol) Act, 1924* and ıt appears that as long ago 
“as in 1936, it, was contended in-the case of’ Radio Publicity 


?* — (Universal) Lid, v. Compagine Liixempourgeoise de Radio- 


- 7 difusion . (1), that the section applied only when -the parties to - 


* an agreement had be come parties fo a submission made in pur- 
suance of its provisions, Clausdn, J., before whom. the point 
and- expresséd no opinion'on it, because he was able to hold on 
the facts before him that there had been an actual submission to 
arbitration. The true import of se&tion 4 (2) of the English Act of 
1950,- has, however, been dealt with in Rusell' on Arbitration. 
' After statint that the Protocol 1s -most obscure, the learned 
author (or the sito) states as follows: a 


^rThe qorás of the section, however. would. seem to limit its 
-  "operatioh-to cdfes where some sort” of ‘agreement to submit’ is 
re followed; by an acthal- ‘submission’ made. ‘pursuant to ıt.. (Pre- 


sumably; thé word 'mibmisugr ere bears its natural meanmg, of a . 


~ . submission (writteh or not)of ati actual dispute to the authority of 
an arbifal tribunal,’ rather than the satutory meaning which it 
* bore under .tho 1889 Act*end-which;is. now bome -by the 


. phrase ‘arbitration agreement’) Thus the common case, of 


an agaemoñt: to refer which is never followed by a submission — 


' because tht claimant prefers to due instead, is apparently 
‘outside the settion, although the, Protocol clearly meant it to 
be covered : seo Article 4." — ^ . 
i * d Apa? aL ERI] 7 UE. ns 
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The passage which I have just read from Russell expressly 


1958 . "negatmves the contention drawn from clause 4 of the Protocol 


E 


Woe Which Mr. Ghose urged beu capa one the^ 
Bon learned author qualifies “his opinio#f by the adverb ‘apparently’ 


but, as I have endeavoured to*explain, there seems to be no 
y escape fromejhe effect of the words “made, in pursuance of” 


ay oo which clearly point to an actual reference -tocarbitratióh. 1 
+ 


must ‘add, however, that the difficulty created by the language 
"\ of the section has not been considered by either “Chesinre or 
Dicey. On the other hand, anulustratiog given by the latter 
is of a case where Ps wis only ana greement for arbi- 
tration, but not, reference Had been made. íce Drey, 
Conflict of Laws, 6th Editiog, 324. But as I have said, the 
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.words which create. the difficulty did not recerve any -consi- , ~ 


deration at the hands of ihe learned author. 


The polit is not without difficulty, but giving the 

& < matter the best consideration I can, I have come to the con 
clusion that, it is not possblé to read section 3 to the Arbi- 

tration (Protocol and Convention) Act as not limited to cases 

~, Where there is not-only an arbitration agreement, but, in. 
pursuance to that agreement, a reference toan arbitration has 

also been made. In the present case, there^has not been any 


reference to arbitration and, consequently, the appellant's - 


prayer for a stay under the arbitration (Protocol and conve- 
tion) Act was bound to fail for that reason alone, 


For the reasons gwen above, this appeaP fals and is 
dismissed. But as we, are” upholding the * judgement of the 
learned Judge on ‘a ground not taken before him, there will 
be no- order for costs. 


S. C. LAHIRI, J.—I agree. . i : 


Orr Dignam & Co * Solicitors for the Appellenta, . 
Khaitan & Co. : Solicitors for the Dependent’, m 
* ` \ 
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e Mr. JustioNR S. Bachawat ”, 


EU Sridhar yeu “and Ors Hn 
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Corporation of Calcutta’ & Ors, E 
E Cajeutta Mun ripal Act Saté 24 of the Act—its interpretation — Tanig 
sections 175 and 207 (2)}-Ambrt of Proviso (1) Amalgamation of promrses— 
How far permrtied or wheti&r permitted "t ail for toang purposes by the 
“+ Munapalty steelf— Whether such owe C ambit of incidental 
ond comesqueat;ai powers 7 . 


Held—Incidental and consequential powers cannot include power to 
amalgamate premises for Taxing purposes— the special power of valuation 
under Sec. |75 of the Act doss notatall ansa unless and sint ther eis 
Xing) of premises becomes. a fact 2 


é The Manal facts vili appear from the jode medts ; 


S. C Ghosh for tke Appellants, Os 
| P. P. Ghesh for the Respondents. 


Tho Judgment ofthe Court was as follows, ^ 


5 


K.C DAS GUPTA, C J. | The petitioner Sree Sridhar 
jteu us the admitted. owner of premises which formerly bore 
Nos. 128, rag, 130, 131/1, 131/2, Canning Street, on tbe basis 
that these were ax distict premises. They were valued for the 
purposes of apiessment of tbe consolidated rate at Rs — 1360j-, 
7o2[^, 345]-, 518, 270f-, 324[-, and 810/— respectively and in 
accordance with the provisions of the Calcutta, Municipal Act, 
1951, the assessment of the consolidated rate was at 18} per cent 

* of the annual valuation for premises No. 128 and at 15] per cent 
of the andual valuation fôr the other five premises. ` On the 
oth September, 1956, a notice was served on the petitioners 
stating t that it was proposed to amslgamatc these str premises 
into oneepremisesend allot thereto No. 128. .Ukimately, this 

* proposal of Soalgamation. was. ained 1nto effect aud the Corpo- 

^ fation authorities treated the six premises as one, allotted to it 


x A. F. O. O. No. 1351956 (‘Matter No. 176 of 1987 ) 
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Cw * “the No. 118 and -proceeding theresfteo to, value :1t "for the! 
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Vo s January, 1957. informing.the peti emalgamated 


{Ste SAG Jau aon > ‘ premises bad been, valued at Re. 9455]-. The petitoness in thelr 
> attempt to get rid: of: thisehave, sought the astistince of this 


Coen of Calartta ~ 
& Org 


x ' and asked" for the issue of writ ' of mandamus restraining the 
x respondents fróm giving effect to the several notices and from 
‘K.C Das Capus; C.J. forbearıng to give effect " to the acitlgamation ofthe premises- 
' , and also a writ in the of. ; Certoigari, for quashing the- 
-order of amalgainatjon an'order ‘restraining the respon- 
oink e dents from taking Adi. action.. A "Rule: as, prayed -for 
2 was issued by Sinha J: but "ultimately that Rule has been die « 
s s "charged. It is against this Order of discharge that the" “present 

gom UNT \ appeal has bean preferred. —.' 
WE i E There is, really one question for decision, that’ is, whether 
i CENE the amalgamation which has been carried out by the ‘Corporation: 
v" authOtitles of “Six separate and distinct premises into one 
- was done under any powers conferred on them by tho atatate. 
It is well-settled that when a corporation is created, by the’ 
as / legislature of the State; we have to look the statute- creating the 
qe corporation nót only to find out ‘tho purposes for which the 
, corporation has been" created but also the „powers which the- 
` corporation has beeh vested with, Thé argument on ‘which the 
Uy ] ;prisent petitioners based their contention- before Sinha `J. and 
Eds A , Again before this court was that the statute in question, namely, 
i d "the Calcutta Municipal Act, 1951, bas not confegred? any power 
E -^' ontho Corporation authorities to effect 2oy auch. amalgamation. 





Ye 





2.8 hats TG this, the respondent, the Corporation of Calcutta, - ` replies ^ ^ 


` that. such power, though not *expressly, given, has been 
aM s . conferred on the Corporation by implication in Sv 175 and CL 

on: (i) of the proviso to S. ‘207 (2). Jfsthere has been any: such, 

M * conferment of the power of amalgamating a number of premises 
ia NO" lato one, it 18 only by implication in 3. 175 and C1. ' (i), £ the 


Court ugdér' te^ provisions `of Art; 226 of the Constitutions s- 


4 


^ 


` 


Ao proviso to S., *107 (2) of -the. Calcutta Municipal , Act. It is, ve 
DENN s therefore, not necessary fof.ué too examine the other provisions : 


^ 


"nos - of tho Act in search for any such power: Sinha J, came to- tbe, = 
Mii Cana Dat honak beki, no express confernient - o$ any ' 
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. such power dt sh t by implication the legislature -Q 

has gived' this power of amal tion to the Corporation autho- TE 
ritis, He has not in hus Judgment in: the present case men- ———, 


,Honed any detailed’reasons for his view but has wefergd gto his 
Previous decision 1n the case of Arathoon Maker teon v. Corpo- 


Sree Sridhar Jeu & Ors 


vs 
ration af Calcutta (1), and has said that though in that case he left -Corporation of Calcutta 
- the point opes, he saw reason to change the opiaion which he ` 


~ indicated in that case, Turnin 
'() I find that'Sımha J. as 
amal 


g, fo the report of Arathoen!s case, f 





" 


of op thay the provision for K.C. Das Gupia, CJ 
tion was not,a provisidn pes Se D 
' cobsequeatly the’ Court is 


E 1 tax cand . 


not limited by the actual words‘ 
of the section bat can look further afeld to find oot what was 


latended. | Holding on the authorities that were an Act confers 
& # jacisdiction, it impliedly also Grants the power of doing all 


such acts as are esscatially accessary to its execution, he held 


« that tho power’ of amalgamation does exist. This is how the 


` 


' leacacd Judge express himself : 


. “I do not think that we ate here dealing witha ptovision of 


” 


re > 
a as 


law imposing aà tax. The consolidated rate has been imposed tn 


part of the Act and nobody is questioning it Amal- 
'gamation certainly effects the calculation of the rate. But amal- i z 


gamation entails many other consequence under the Act It is 


primarily made for purpose of assessment, but there are many 


, results which pave nothing to do with assessment, I am inclined 
to hold that the power of amalgamation exists and should be 
held to exist by- resonable implication Bot I am not called’ 
upon finally to decide this potabin these applications, which may 
be disposed of upon a Preliminary point." . 7 


75. With groat respect to the lesrned Judge, I am unsble to 


agtec that the provisions which we 


have now to construe are 


not texmmprovisichs. Itis, ın my opinion, unreasonable and 
* unfealistic to, freat these ‘sections divorced from their context 

The schemerof the Calcutta Municipal Act is that'after providing 
* for the formation of the Corporation and laying down, the 
: purposes which the Corporation will bave to carry out, the 
* — QU)(957) C. WeN ‘4071, [1957] A. 1. R "Cal, 79, 
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“Legislature went on to provide for the collection vf the necessary 


fiance which'ss the sine qua aon ut any purpose. 


' Tho fourth part of the.Act 1s head@d, “Taxation.” While Chyp- 


' fixed by the Corporation annually. ' The other provisions of the 


ters XU, XIII, NN. XV and XVI of this past contain provi- i 
sions for ‘axes ° on other things and ,anirials, Chapter XI wee 
solely concetned with the imposmon of consolidated rate on land 

and buildings. This Chapter which starts with S. 165 and °ends 
with S. 207 provides first fora graduated consolideted rete on' d 
the annual valuation the ite not to exceed 15% where, the 
annual valuation dees nog exceed Rs 1000j, 18 per cent. 


, whete it 18 be n Rs? 1ooof- and* Rs, 3000/-, 22 per tent. | 


where it 1s between is. sooe/- and Rs. 12000[- and 23 per cent 
where it exceeds Rs. 12000/-, with the further provision that 
where thc “annual valuetion exceeds Rs 3ooo]-, it may by 
increased Upto 33 per cent. with the approval of the. State 
Government. The precentage for any particular year bas to be - 


te 


Chapter thea goon to lay down tho rules as to how Jands and 
buildings should be valued for ‘the purpose of assessment. There. 
are provisions for exemption from valuation for: certain lands ' 
and buildings for certain reasons, and other provisions - which _ 
need not be set out. Mention must bowever, be made of the’ : 


- provision 1n S.'174 of the Act as regards sub-division of a land 


or building for ‘the purpose’ of valuation It is” helpful to . 
remember that the uart for the purpose o ‘of valuation for assess- 
ment to the consolidated rate 18 one single premes Ts numbered 

by the Corporation authonties. The accepted position. appears 

to be that to cách single premises c one single number s allotted 
and for'the premises 10dicated by bat single umber ~“ one valua- . 
tion 18 ‘made. ' S. 174 provides that 1f she ownership, ofany land 

or building 18 sub-divided into separate shares, the Commissioner, ! 
may, in accordance with the rules made by the Standing Commi- 
ttee, divided the valuation of ‘the land or baildypg i ina gathcolar - 
manner. Where the Commissioner on such appliation thinks” * 
fit to assess thé } portions. separately, separate numbers hevd to 
be.allotted. There is provision ‘also, however, of „apportioning 
the assessment amòng the ‘shareholder * withoat assigning any ^ 


te number. It-appears to be 'rea¢onable to think that ' 
thoat soch sub-division, and, allogment of seperate ‘pumbers 


. , 


: P m © 
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under the provisi f S. land or building forming the 
unit of validation fo pu ‘of assessment, will have only 
one nfanicipal number When such sub-division uw effected, a 
lapd or building which had formed the unit of glustion will 
get two or more municipal fumbers. ve 


- ltis easy tQ sec that such sub-drvision would effect the 
proceeds ‘Of the'consolidated rate, as on sub-division, the several 
premises which have cofne into efastencc in place of one 
premises will be ordinarily assessed to aglesser «ate even though 
the total valuation remains’ the same. This the inevitable 


consequence of the provision as set out earlier that the percentage * 


of valuation at which the consolidated rate will be fixed will rise 
egradually with the rise of valuation after fixed stages. 


If the law has provided the Corporation with some means of 
avoiding this results, there can possibly be no objection so far 
as the courts sre concerned to their being allowed to avail. them- 
selves of those provisions Amalgamation of portions of a 


building bearing two ot more municipal numbers into òne or- 


more would have in most cases the necessary result of attracting 
a higher consolidated mte Tbe teal question i» whether such 
amalgamation has been aütborued by the Legislature It will 
be convenien@first to set out the provisions of S. 173 of the 
Calcutta Municipal Act, 1951, which are as follows: 
ey 

“175. If aay land er building, bearing two or more muni- 
cipal numbers, or portton thereof, be amalgamated into 'one or 
more new premises, ghe Comrflissioner ghall assess them on 
amalgamation’ after assigning to them one or more numbers, as 
the case may be, for the purposes of this Chapter; 


Provided thas no assessment on amalgamation of premises 
shall be mede by the Commissioner unless there 18 * cause for 


"the revaluation of a any of such premises except on aD application 


being made to him by the owner or owners thereof, to which 
case sych assessment, 1f made, shall remain in force for the 


unexpiled portion of tbe period prescribed by Sec, 173 mb-s. (1) 


or sub-s Q or sub-4. "n AES 


itx. pu) 
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Provided also that the total assessme ^on Amalgamation' 
shall not be greater:than the sug of the previous asscSsments of 


_ the several premises amalgamated except when' there À any 


revaluation of gay of the sud premises "^ | °° t eu. 
> Vr es 
It is quite « clear from these provisions that the Legislature 
contemplated" that there might 1n reality be an amalgamation of 
severel portions ofa land or pailding bearlog several municipal 


numbers into a lesser numhe of pbrtigns lt : important to : 


' notice, : however, ghat nofhing has been said as to who can effect 


this amalgamatiof. When dealing with the question. of sub= 
division the Legislature “took care to provide that the Commr 
ssioner may effect such. sub-division and that on the application 
of any of tho co-owners. When the Legislature was very rightly | 
careful in laying down Sec 174 as to the proper authority 
who can carry out the sub-division, 1t seems strange to me that 
if it was intended that the Commissioner or any bther municipal” 
authosity would be entitled to effect the amalgamation, that they 
should not say so in so many words. It 1s argued however, that 
it amalgamation can be carried out any person at all, the only - 
person which can do it must be'a municipal authority. I am 
unable to accept this contention, I can see no reason why there 
can be no amalgamation by the owners themselves. By that I 
do not mean physical amalgamation which Sinha, J, in- 
Arathoon’s case (1), thought could be carriéd’ out by the owners. 


“It appears to me reisonsble to think that erhé@ther physical 


amalgamation be carried out of, note it^ m possible for 
the owner of two' portions of a building benng ' 
two municipal numbers td treat the tWo portions as ` 
comprising one premises. As soqn ds he treaty these two 
portions as one premises, I can se no reason why we should m 
not say that "be has amalgamated 1t. That can be done with or “ 
without what may perhaps be, called physical ‘amalgamation — 


‘that 15, the provision of a connecting door betweeg two portions , 


or the removal of a partition wall’ or some auch. step. If we 
turn now to Sec. 175, it is at once clear that by treating the two 
portions as one, the owner docs not at once gèt the effect, for 


the'purpose of valuation, that they should be treated as onc. 
(I) (1957) 60 C. W. N 407 , [1997] A L R. Cal 79% 
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Tht. PM arises only after the Conmldons? Pues thegi dn 


the basis of the Eemangn that bas been carried out by him 
“after assigning to more numbers." 
y ^ 
T can see no diffonlty m construing the prowitións ‘of Sec. 
194 on the basis that when x says that “df any land "or Btildiag, 
- bearmg two or ‘more municipal numbers, or portigns thereof be 


$ amalgamated lato ond or moro new premises,” the Lagislature is 
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thinking * of tite amalgamation by the owner, that is, the act of KC. Des Gupta, C.J. 


the owner'Ín? treating the two portioBs as one; rod when the 
section says further that “the Commissioner value them, 
on amfigamation, after asafgning to them one of more numbers, 
at the case may be, for the purposese of "this ^Chapter," the 

F Legislature is authorising the Commissiener to give effect to tho 
tention of the owner and to treat them as one òr more 
premises'in accordance with the amalgamation- which has already 
nies place by the act of the owner. 


=" 


EA 


Is it posible to:say that when thc Legislature speaks of land : 


sor! buildi- betog amalgamated; jt E" thinking of the Commi- 
ssioner or^ any other Corporation authority effecting the 
amalgamation ? Tr seems to me reasonable to think that if the 
Legislature thought of giving this Power of amalgametion to the 
Commissioner or anyother authority, á detailed procedure as to 
how the ‘Commissioner or such other authority should 
proceed in carrying out amalgamation, would have been laid 
down. There Fout be, in my opinion, a provision ‘for’ service 
of a notice, provision fdr objections to be made by the persons 
who would-be affected thereby and provisions for the final 
decision on the questidh of amalgamation on conmderation of 
those objections and ordinarily I would expect a further provision 


as | gegards revision or appeal. ' It 1s reasonable ‘to expect also ` 


tome indication of the circumstances where amalgamation should 
be effected. _ It fing: tt difficult to persuade myself that the 
Legislature Though giving as suggested by, implicaton—such a 


' power of ‘amalgamation tó any Corporation authority, , a power. 


which would have serious repercussions on the rate payers, 
would do it in such s concealed manner and without making 
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= : 
any provision as to notice or objection tor revision or appeal. 


. I Would also think that if the Legislature bad Jatended to give 


such power tosny Corporation È Dre aff cold have clearly 
mentioned the authority to whom such power was being given. , 
- - , e a : - 

Remempeting as we must that this provisions forms part gf 
a taxing scheme, I am bound to hold that we ought not to read 


more into the provisions than 1€ absolutely necessary and clear 
for the purpose of laying a Barden on the sabjfct Not only, 
it ts, ia my opinion, far fem clear jbat any such power of | 
amalgamation resgiting ig the -aying of additional burden in ' 
cases was inten! by the Lcg:slatoce, I am of opioign that 
reading Secs. i174 and Ips together itis abuadantly clear that 
the Legislature did not intend that the Commissioner or any * 
authority of.the Corporation sould have this power of amal- - 
gamation. '. e 1 3 S 
Turning! now to the provisions of S. 207 on which alse 
Telsnce was placed on behalf of the Corporation, 1t 18 important 
to ecc that this section only deas with the question as to what 
valuation should be accepted for the purpose of the consolidated 
rate,when an objection as regards the valuation 15 pending. 
The first sub-section deals with cases where there, has already 
been a valuation and provides taat pending-the’ final determina- 
tion of an objection to the valuation, the consolidated rate shall . 
be payable on the previous valuation. The second sub-section 
provides about refund or recovery of fürthemaftt the objection 
has been finally determined. ‘The previso deals with cases 
where is ho previous valuations- „As relance was placed on the. 
actual wording of the proviso cn behalf of the respondents, 1t is 
proper to set out the words of -he proviso 1n fall, The words 


’ i . , ° 
^ * % . sg 
\ * . 
“Rrovided that... .  - `i š a 
c Ari 4 


fos 1 à wur C "E t€ 
(1) If any premises have, for the purpóser of valuation 
under Section 172, beca for the first time valued or sub-divided 
or amalgamated with any other premises, and: an 'objegtion, to 


4- 
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the valuation thereof "bas been made under S' 18r, then" the 

consolidated shall pending the fioal determination of the 


objection, be pai Wh laation ; and 


^if, ica; such objection has been finally determined, such. 


oe Valuation is reduced, and if the consolidated ‘rate has already 
been paid thereon, then tho sum paid in excess shall be refun ded 
or allowed to be set off against any present or fdture demand of 
the Carporagon under this Act ” 


Iam unable to see ény thing i®this proviso which supports 
a contention that the Legislature intqnded ve by implication 
powtr to the Corporation authorities dp Ae several 
* premises into one. The learned Advocate for the respondents 
. laid stress on the words; ‘for the purposes of valuation under 
e S 12" in clause (1) of the proviso. As I read the words of the 
proviso, they clearly mean nothing more than this that if emal- 
gamation has already taken place as mentioned in S. 174 and 
valuation has been made by the Commissioner under the provi 
sions of that section on the basis of such amalgamation, the 
consolidated rate shall be paid on'such valuanon pending the 
decision of any objection There is no justification, for thinking 
that as the valuation is to bo made by the Commussioner, the 
amalgamation mentioned in this proviso is also to be held 
impliedly to be made by the Commissioner. 


I have, therefore, come to the onätilon that the provisions 
of S 175 Md Vb. 207 of the Calcutta Municipal Act have given 
no power to the Commissioner or any other authority of the 
Corporation to,amalgamate pfemuses. The amalgamation thet 

« has been effected hag, thereford, been without any legal basis. 


I would therefore, allow ‘this appeal and order that a Wat in 
the nature of mandamus be issued commanding the respondents 
to cancel the order of amalgamation that has been made, and 
also the valuation on the basis of that emalgamatich 


As the diste Gf the law must be'takea to have been unsettled 
2 „before this, I would order that the parties will bear their own 
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PUE" En TM ve WE ah c 3 e : " 2 
cut "| BLB. Baghawat, J. :, Tagree. jit 1s nor preteaded: that the 
Tiasa e Calcutta Municipal Act 1951°co m joner an : 
` express power qf bis own accord thout the -conseat” of the |, 
! 1413. owners to amblgamate twoe „and distinct units “of, 


Sree S har, '& Ors ^ 
ja ^n roni- — pssessment into ie unit of ass Cee levy? conso- 4, 





: j ,175 ‘ind S. 1071 provipos d 
- RS, Bachawet, J. „aod LU. Iam tdally unable toat t tbis contention: (A 


tion. as how payment of 

ons as to valuation, What , , 
etermination of the obliga- ' u 
or the deficiency is payable’ -- 

; ation of the ‘objections; the e. 
` -condolidated rate in a normal case |18 payable E the. “previous” 


; consolidated ‘ats affected. by o 
aes , , c*um is to be paid pending the fi 
; ` toas ahd how and when the 


A ^ whichithe objections are made. b-séctions (1) and (2) deal 
“with the normal cases... The prov deal with the cxçeptional ` 
$0087 5 O T eaten re of val ition, under S 178 the -pre- ' 


~ _ + power of valuation Nor do ‘confer.a power either of . 
+, sub-division or of amalgamation r the purposes of valuation 
under S. 172, The Legislature js “referring to` ge class of 
s premios of which valuation S. 172 is mite for ‘the first 
time or of which such valuation is ade for "the first urbe after i 
à ' a sub-division « or amalgamation when it speaks of. premises 
"A de -ghuch “have for tbe purposes of aluation ‘under S. Ay been ` 
ee x ^ ' ‘for the first time valued or su widtd or amalgam’ted with 
` <", any other premises ” 7 g . 


] Section i74 d "deals with valuati in cases of f amalgamation af. 
n premises. The ‘section assáómes that any land or buj)ding bearing " 

ee Tare two or more Municipal numbers, [of portions, ephereof , may bec 
amalgamated into one or more premises, The section does not * 

: say by whom add how the amalgamation : to, be affected, 
` . Upon such saxi gieton "the Commuenoner has to’ value the 
` y 
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~ The power to make an amalgdinated valuation and to assign 
one municipal number an lieu of two òr ‘more numbers arises oa 
S ffhalgamation of two. oF moce premises jast as tho, power to 
sub-divide the valuation and to assign separate numbers anses 
on sub-division of ownership of the premises. Just ‘as the 
Commissfoner Himself cannot sub-dsvide. the ownership of any 
land or building 10 also he eannot amabgamate ny land or building 
bearing two: or more municipal ,n nümpers imo ,9ne or more 
premis , "The, émalgematfon vitally: effects te owner. The 
larger the valoation of the unit the ‘higher. i is the scale of the 
consolidated rate Tf the Legislature, intended to confer on the 
eCommisstoger | a power of amalgamation having such far feaching 
, Consequences 1t wopld have used clear and explicit words, 
It 1s not lightly to be TM that by tome implication to 
“be read into Ss. 175 and 207 the Legislatüre has conferred 
such a large power of seoalgumation on' the Commustioner, Is 
this supposed power a naked and an arbitrary power ? Can the 
two-premises be amalgamated though they are independent and 
capable of separate enjoyment ? Is there to he notice, objec- 
tion or appeal and, if so, when and how? Are we to prescribe 
' the conditions sod Jonadpcs of this’ supposed power? In 
truth we shall be legislature under the gutse of interpreting if 
we are to imply this power when none has been given expressly. 


It 15 sald ‘that we, must imply, this power Bocuse it 18 ima- 
dental to an consequential upon the exercise : of the special power 
ef valuation underS. 425. The asic, „assumption upon which 
this argumegt 15-founded, dips not enst. „The spec], power of 
valuation under S. 175 does hot grise unless and until there i$ an 

i amalgamaiton: The amalgamation 13 the condition upon which 
this specal power Springs into existence. If we are jo say that 
,one thing is lngidental to another it 18 far more ‘accurate to say 
that the special } power of valuation vader S. 175 18 incidental to 
and consequential upon the amalgamation which .Precedes ıt 
than to say that the basic condition of amalgamation 18 inciden-* 
tal to and consequentalupon exercise of this special power. 
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I notice that on the application of's co-owner in case of 
sub-division of ownership of any land or building and in the 
circumstances specified 10'S, 74 fet; er? tee-Offiatnissioner 15 bound , 
to value each portion separately by assigning a separate gpmber 
thereto — When the circufnstances envisaged by S. 174 (ad) 
arise end the’Commussioner has to value lach. portion separatdly , 
by assigning a separate number thereto, is 1t possible to say that 
immediately ‘thereafter they Commissioner can amalgamate the 
two separate portions in exergise of some supposed power under - 
S. 175? Ta my opinion, pe cannot. © , 


In the absenpe of clest and expligt words conferring ,on the 
Commissioner a power of amalgamation it 1$ reasonable to think 
that the Legislatare contemplated an’ amalgamation ,by the 
owner. The land or building with two or more municipal. 
numbers must be capable of amalgamation and their owner" 
must decide to amalgama to them. 


Each ‘premises bearing a distinct municipal number 1 a 
separate unit of assessment. “The valuation of cach unit is 
separately determined and finalized for the purpose of" assess- 


. ment of the consolidated rato on the unit and 13 thea entered in ' 


the municipal assessment books kept under S. 185. The consoli- 
dated rate is then assessed on the unt on the basis of such 
valuation and at a percentage calculated in accordance “with S. 
163 and the assessment so made then becomes payable for the 
dait under S. 190 The Commissioner cannot arbitrarily. change ^ 
the unit öf asesiment. A aingle bullding uy Consist of two 
separate units of assessment, The Comfassatoner cannot arb 
trarily amalgamate the two unitg into one on the grouad that 
the entire building was originally one uat of assessment and 


was exbségaeatly sub-divided. Hd un . 

I have come to the conclusion that the order. of mslgemation 
is invaild and 1 without jurisdiction he .` 

I concur ta the order made by my Lord 8. T iiio 
Be f "Appeal Allewed, 


‘SUPREME COURT 


“Before Mr. Justice S. J, Imam « Mi. “Justice S. K. Das 
oe and Mr. Justice J. L. Kapur *« a 


BADRI PRASAD & ORS. `. 
. v. Roi 


i NAGÅRMAL hanea * 
i Civil Procedure Code ( 1908, Sec, 112}—Whether contravention 
of specific provisions of law declaring a tWing invalid can be allowed. 


-° Companies Act, 1956—Whether suit by some members against 
others maintatnable— Association - -m contravention of Sec 11 (2) of 
the Act. 


È 


No Court can enforce as vebd that which compsient onactments 
have declared, shall not be valid, nor w obedience to such an enactment a 
dhim frota eal Coert: n I UOI EN Saam ore ee By 
ECs eee ee ae PAE coto 


Held further: where a plauntiff comes to court on allegations which 
on the face of them show that the contract of partnership oa which he sues s illegal, the 
only course for the court to pursues to say that he :s not entilerd to any provf on the 
afiegazons made as the court cannot adyudioue in respeot of contracts winch 
the law declares to befillegal. An ssocianon i contraventronof Bec. 11 (2) of 
Companies Act 1955 is note a legal association nor it valid as partnerstup, 
Peseta: whereolia. not corpi à 


The matgal ‘facts: will appear from the judgment. " 
* Sarder Bahadur, Advocate fot the Appellants, 


. Achhruram; Shior Advocate with C. B. Misa and P. K. 
Chakravarty Advocates for the Respondents. e 


The judgment of the Court was as follows. 
* Civil Appeal No. 125 of 1955,' 
e 


e : . 
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ba S. K. Das , Tis is an appeal on a certificate granted by the -- 
- erstwhile Judicial Commissionér of Vindhya Pradesh, which is now a 
part of the State of Madhya. Pratlesti. -On 4fehalf of respondent 
No. 1, Nagar Mal, who was defendant No. 1, in the suit, a preli- 
munary objection has been "taken to the effect that the suit Wa: not 
- .maumfainables by i reason of the provigions of S. 4 of the Rewa 
‘State Companies Act, 1935 and tho appeal filed by the plaintiffs 
ust, therefore, be. dismissed. As this preliminary objection was 
not takenin any of the two courts below, learne¥ cougsel for the 
appellants wanted time "conside _ the - point. Accordingly, 
on October 28, 1958 we adjourned the hearing of tho appeal-for. 
“about a month, The doped: was x thon: qe. on D Movember 
7, 1958. E HEX H de. 1 sf 
As wo are of tho opinion that the SENI objection mujt y 
"succeed, itis necessary to state the facts only in- so far as they” ` 
have a bearing’on it. When cloth control came into force i inRewa - 
_ State, the cloth dealers of Büdhar a town in that State, formed 
‘themselves into ) an, Association to collect the quota of cloth to be 
alloted to them and sell it on profit wholesale and’ retail. The 
Association at .Budhar consisted of 25 members who made: contr- 
butions to the initial | capital of the association which was one lac _ 
of rupees. No formal Article.of Association were written; nor 
-was'it registered, ` The Association fünctioned through a Presi- 


~ dent and a pioneer worker ; they kept accounts and distributed 


"the profits, Respondent no. 1, Nagar Mal, y was the President of. x 
` the said Assoclation from Jänuary 1946 to Jume 25, 1946, Before 
that, Seth Badri Prasad, one of the plaintsffs-appellants before us, 
was' tho -Preaident. Nagar Mal ceaséd to ‘be President after 
Juno 26, 1946, and Seth Badri Prasad again became President, 
The Association worked till February 1945 ; 3 then clath was decon- 
trolled and-the work of the Association came to an end. , Qn ‘ 
June 25, 1949 thirtesn “members of the Association out of the 
tweaty-five brought a suit, and in the plaint {hey alleged that res 
pondent Nol, who was President of the Association, from 
January 1946 to Juno 1946, had given an account of income and 
. expenditure for- the months of January, - -February and March, 


- 1946, but had given no accounts for the months of Apni, May : 


and June, 1946. bey, therefore, ipe RE J 


N 
^ 


ey = 
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. (a)' that defendant No, 1 (Nagar Mal) be ordered to ‘give the 
accounts of the » Clopha Association, Budhar, from the beginning of 
the month of April em to Juné 96, 1946 ; 

(b) that defendant no. 1 be ordered ` "to pay the amount, — 
whatever is found due td the plaintiffs on &ccount being done, 
along with interest at tho rate of annas 12 xe eent. per 


~' month ; and . , 


fo) that interest for the period. of thé sult and still the 


realisation of tbe dues bé allowed. Begjdes Nagar Mal the other . 


» eleven bufsinessmen, who weré members of the Association, were 
joined a8 pro-forma defendants, some "of whom later filed an 
application to be joined as Pani tne 


Though the phunt did not mention any particular transaction 
of the Association during the period when Nagar Mal was its 
President, the fudgments of the courts below show that the real 
dispute between the parties related to the sale of cloth of a 'consign- 
ment known as the Gwallor consignment. It appears that in 
April 1946 a consignment of 666 bales of cloth had come from 
Gwahor and an order was passed by the Cloth Control Officer 
that the consignmedit -would be allotted to Nagar Mal who would 
give the Association an option of taking over the consignment ; if 
the Association did not exercise the option, the consignment would 
be taken over by Nagar Mal. It appears- that there was some 
dispute as-to whéthee the other members of the Association were 
willing to take over-the consingment of Gowahor cloth. - We 
are not concerned now with the details of that dispute because we 
are not deciding the appeal of merits. It is enough if we 
say that,ultimately there was an order to the effect that 
only 390 bales should be alloted to the Association out of 
which ,Nagermal had given- the Associaton benefit of the 
sales of 106 bales, and the dispute related to the share of, 
profits made” eMe remaining 284 bales. 


Respondedt No. 4, Nagar "Mal, raised various points by 
way of defence, . his main defence being that none of the 
members of the' Association. were entitled to “any - share in 
the profits soñ the sales of 284 bales of Gwalior cloth, 


1958 
' Badn Prasad and ers 
Vs. 
Nagarmal and ors. 
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The learned District Judge, , who. ‘dealt . with the suit in 
the first instarice, passed a" prelinighary deorec*in favour of 
the plaintiff-eppellants, The decree directed Nagar Mal to 
render accounts of the loth Association ' at Budhar from 
April 1,, 1946 «b June. 26, 1946, and ite . further directed that 
leaving out 106 bales of Gwalior “cloth which “Nagar Mal 
gave to the Atssociation, an^ * account. should be rendered of 
the rest of the. 390 bales ‘and’ the profits on the sale thereof 
shall be socording to the capital shares of the members. of 
the Association. Nagar. MÉ preferred an appeal to the learned 


, judicial Commissioner of Vidhya Pradesh, who revegsed the - 


finding of the learned District Judge ‘and came to the con- 
clusion that'the other mémbers of the Association were not 
entitled to participate in the profits made on the sale of 


284 bales of the-Gwalior cloth and in as much as Nagar Male _ 


had rendered accounts with regard to all other transactions’ 
the suit for accounts must fal He. accordingly alowed the, 
-appeal and "dismissed , the sut. < 5 E 


The preliminary point- takén before us is founded ‘onthe ` 
provisions of S. 4 of the Rewa State Companies: Act; 1935, 
Subsection (1) of S 4 relates to-.banking business, We are 


concerned with sub-S,(2) of S.4 which is in these terms. . 7 


*4(2). No company, association or partnership consisting of 


more than twenty persons shall tb formed for the Purpose of. 


carrying on any other business that has for its gbjest the acquistion 
of gain by the company, dssomation or Partnership, or by the 
individual members thereof, unless it is registered as ‘a company 
under this Act, or is formed in. Peer Charter from the 
Durbar.” - - . ONE A 


Mr. Sardar Bahadur, who «has HE on behalf of the 
appellants and who teok time to" consider the point. has ,now. con- ` 
ceded before, us that the aforesaid provisioa was in force i in the 
Rowa State at the relevant time when tho Associution was’ formed" 
at Budhar and he has further conceded that the*said' provision was 
in force till thé Indian Compenies Act came into forcen the said 
area in 1950. Wo must, therefore, decide the preliminary’ ‘point on 
the basis of the” provision in 8, 4(2) of the Rewa State -Companies 


* Act, 1935. ` eà ENS 


4 


f 
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, Now, the preluminnary point taken on behalf of respondent Cini 
No. | is this, elt is contended that by reason of S. 4(2) aforesaid. 1958 


the C]attt Axisociatien at Budhar was nota legal Association, 
becauso it was formed for the purpose of carrying on a business 
which hid for its object the acquition of gaip by the individual — Neganmal and and ots 
ee members thereof and furthe: because it wagnot registered as a S. K Das J. 
Company under the Rewa Stato Companies Act, 1935 , nor was it 
formed in pursuance of a charter from the Dutbar. _It has been 
conteaded before us on behalf of respondent No 1 that by reason 
of the ulegaltty i in the gontract of partnership the members of the 
partnership have no remedy against ' ‘each afher for contribution or 
apportionment. in respect of ' tbe. partnership dealings and 
. transactions Therefore no suit for-accounté lay at the instance 
ofthe plaintiffs appellants, who were also members of the aud 
illegal Association. - : 


Bái Pand and ots. 


We cosnider that this Sonieation i$ sound and must be 


<- upheld. On bebalf of the appellants, Mr. Sardar Bahadur has 


_urged the following points in answer to the preliminary objection 
firstly, ho has ccntended that we should not allow the prelumnary 
objection to be raisedsat this late stage , secondly, he has contended 
that even though the Association was in contravention’ of S 4(2) 
of the Rewa State Companies Act, 1935, the purpose of the Asso- 
ciation was not illegal and a suit was maintainable for recovery of 
the contributions made by the appellants and also for accounts ; 
thirdly, he has contended that on the analogy of S. 69(3)(a) of the 
Indian Partger ship Act, 1932, it should be held that the appellants 
had a right to brng a suit for accounts of the Association which 
was dissolved in February 1948, ` - . 


We TT ‘now to consider these contentions of learned 
counsel for the appelants, The fist contention that respondent 
e No. 1 should not be allowed to raise an objection of the kind which 
he has now ‘raised at this late stage can be disposed of very easily. 
The Objection teken rests on the provisions of a public statute 


* which no osurt can exclude from its oonstderation. The question 


ìs a pure question of law and does not require the investigation of 
any facts. Admittedly, more that twenty persons formed tho 
Association in question ahd it 18 not disputed that it was formed 
in contravation of S. 4(2) of- the Rewa-State Companies -Act, 1935, 


ef 
. 
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T CM A dila question. arose for cónsideratión i Suraimall Nagorénall 


1958 - V. Triton Insurance Co. Ltd. (1).- In.that case gub-S. (1) of S. Jof. 
BednPmwdand ou, tO Indian Stamp Act (Il of 1899) was pleaded asa bar-before 
Var their Lordships of the Privy Council, theesection not: having *been 


Negarmal end ors, ; pleaded eartiar and Having passed 'qnnotlced in the sudgmenta of- 

-.S.K.;DasJ, thg courts below. "Aj p. 128 (S£ tad App) : cat oF ATR) of. 
qaa - tbe report Lord Sume; said : ius 

2 “The suggestion may bo si onie dinniapd that i nto ite 

1 now to raiso the section as an answer {0.the claim. ;No'óourt «an 

_~ |. . enforce as valid that which competent enactments have declared" 

Loc > ahall not be valid. "nor is obedience to such an chactment'a think. 

Eanes fromi which a court Gan be dispensed by the consent of the parties, `- 

= "of bya faliure to plead or to.argue the point at the outiet :- 

y% Nixon V. Alibiõn Martie Insurin£e Co: (2) the enactment ^is prohi- 


2n - o Bion. dtd. not confined to -affording & party & protection, T. 


vM ` Which he may avail himself or not as he pleases, i 


Sh gw Yo: Shiba Proned Sigh P. Sitch Choi’ Maid (9) lio. pem 
sions of S. 72 of the Indian Contract Act were- overlooked by tho. 
. High Court the section was only mentioned ın passing by the 


Subordinate Judge and. it ‘appears - that the bar of S. 72 of the" i 


7 Indian Contract Act-was ‘not argued or only faintly argued before | 
the Subordinate Judge or in the High Court. In these circum- 
stances, their Lordships of the Privy Council held that-they were 
unable to exclude from their consideration the provisions of-a- 


i, ^ public statue. In ‘our view, the same principle "applies inthe + -- 


" present case and S. 4(2) of the Rewa" Stato Companies Act, 1935, 

, - being prohibitory in the nature cannot,bo excludéd "form. conside- 
ration even though- -the bar of that provision has been raised “at. 
this lato stage. T £t EST 


"On his second contention. ‘eaized dong Tor 1 the appellants 7 


" has relied on U> Sein Po V. U. Phyu (4). That was a case in 

> ~ which three members of an association formed for carrying on a 
rie business claimed a decree (1) declaring the reapegtive shares of - 

rola the subscribers to that association ‘and (1) diraeta aitat the., 


^7 a ussi. App, 1265 [ 1 R P. O: Br, PA Ep ipis 


= (> (1867) 2 EX 35 c 20103 
* 3) (1949) 76 lad App! 2441 " (1949) A. Le: P. CCT: r 
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plaintiffs be repaid their shares after reconverting the ‘property of 
the association into cash and after payment of all debts and Habili- 
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ties, "The" association, ir was found, consisted of twenty seven Badn Premd and on 


members; it was not registered and its formation was in-contra- 
vention of sub-£. * (2) of S, 4 of the Indian Companies Act. The 
lower court grantéd thé decree asked for and this was affirmed in 


_ appeal by,the High Court. The learned Judges referred to tho 


decision tu Sheppard ° V. Oxenford (1) and Butt V. Monteaux (2) 
and'rested their decision on the following pasage of “Lindley on 
Partnership'' (the Karned Judgts quoted the passage at p. 145 of. 
the<9th edition but tho same’passtge will be found at pp, 148— 
19ofthelltheditio ; EN 


"Although, therefore, the subscribers to an illegal company 
have not'a right to ‘an account of the dealings and trans- 
actlons of the company and of the profits’ made thereby, they” 
have a right to have’ their subscriptions returned; and the 
hecessary account taken; and even though the moneys subs- 
cribed have been laid out in the purchase of land and other 


_ things for the purpose’ of the company the subscribers are 


entitled to Have that land and those things reconverted into 


money, and to.have it apphed as far as it will go in pay- 


ment of the debts and liabihties of the.concern, and then m 
repayment, of-the subscriptions, In such cases no illegal con- 
tract is sought to be enforced, on the contrary, the continu- 
anco of what i» legal is sought to be prevented," 


We do- not think that tho decision aforesaid, be it correct 
Or Otherwise, is of any half to the appellants in the present 
case, The appeflants herein have not asked for a return of 
refund of their subscriptions ; on the contrary, they have asked 
for rendition òf accounts dn enforcement of an-illegal contract 
of partnership. The reliefs they have asked for. necessarily 
‘imply a recognition by the court that in Association exists of 
which "aceounts' ought to be taken. When the -Association is 
itself illegal, &'court ‘cannot assist the plaintiffs. in getting 


` accounts, made so that they- may have their full share of the 


zo* (D (IBS)UK &] 491; ERAS `- 
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- profits "made - ‘by the illegal . association. ~ The principle which 
' must apply in the present caso are, thqse refered to in the 


following passage at p. 145. of Lindley cu Parthership, (ith 
_ edition). i 
“The most important disait. however, of illegality 


. in a contract of partnership is that the niehabers of the part- 


nerghip have no gemedy against each other for contribation or 
apportionment in respect of thè partnership dealings and tran- 
Sactions. However ungracious and morally reprehennble # may 
“be for a person who has been engaged with another in 
various dealings and transaction" to set up thar legality asa 


defence. to a claim by that other for -An account and payment ` 


of his sharo ^of the profits anade thereby, such a’ defence 


^ must be allowed to prevail in a court of Justice. Were it 


-not so, those who —ex hypothesi -have been guilty of breach 


~~ of the law, would obtain the- aid, of the law in enforcing 


demands. ansing out of that very breach, and not only would 
- all laws bc infringed with’ impunity, but, what in wrose, their 
"very infringement would become a ground for obtaining relief 
_ from those, whose busmess it'1s to enforce them? " For these 
` reasons, therefore, ‘and not from ‘any greater favour to one 
_ party to an` iHegal transaction than -tō his companions, if 
-proceedings are instituted by one member of an illegal partner- 
ship*against another in respect of the partnership transactions, 
atis competent to the defendant to resist the ^ procecdings c on 
` the ground of illigality. 3 s - 


1 It w true that in Order that ilegal ML T 
it must affect- the “contract on which the plaintiff 13 compelled 
- to. rely so as to make out his right to what he asks. “It by 


-no means follows tbat whenever money has been obtained in : 


breach of some law, the person in possession of such money 
-Ji entitled to “keep it in his pocket. If money 1s paid® 
by A to B to be- applied by him for some 4llegal purpose, 
it 18 competent “for A to require B to hand*back the money' 
if B has not already parted’ with it and the illegal purpose. 
has not been cartied'out: see Greenberg v. "Coopérsteln (1) 


` The case before up stands on different footing. It is a claim 


-by some member of an illegal Association _ Against another 
7 (Q) (1926) 1 C. H. 657. * 


. ` 
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members on the footing that the Association’ should be treafed as Cml 
legal in order to-give rise to a liability to render accounts 1958 
. in respect df the: transactloAs of the Association, Such.a claim 
18 ojearly untenable, Where .a plaintiff comes to court on 
“+ allegations which pn the faso of them show, “that the contract Negarmull and ors 
- of partnership on which he sues is illegal, the € only course for the S. K. Dass J. 
. Course pursue is to say that he is not entitled: to any relief on the 
t allegations made as thg courts cannot  &djudicate in respect of 
contracts which the law declares to be ilegal: —Senaji 
Kapurchand v. Pannajl Dgvichand. (D. The same view, which we = 
think is correct, was Meu in Kumraswmi, y. Chinnathambi o 
As to the last pontstilon Qf learned counsel for the 
- appellants based on the analogy -of S.,69 (3) (a). of the 
. Partnership Act, it is enoughlto point out that under the 
Indian Partnership Aot, 1932 an unregistered firm is not illegal : 
there is no direct compluston that a partnership firm must be 
* registered, though the disabilities “consequent on  non-regi- 
tration may be extremely Inconvenient. Moreover, the suit. before 
us was not-one for accounts of dissolved firm, but for account of 
an illegal association whioh was in existence at the relevent period 
for which accounts were asked. We do not think that the argument 
by analogy is of any help to.the appellants ; in our opinion, the 
. analogy does not really apply. s 
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For the’ reasons given above, we hold that the preli- 
minary objection, succeeds. The appeal is accordingly dismissed. 
As the preliminary objection was taken at a very Inte stage, 
wo diit thst the paties most bear their, own cost of the 
hearing in this aki ` 
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. — Before Mr. `S. R. DAS Cod, Mr. Justice, S. K..Das., e 
' Mr. Justicé P. B. Gajendra Gadker, Mr Justice K. N. Wnnchoo ,, 
and Mi. Justice M. Hidayatullah : 


7 p, V. SIVARAJAN ] 
V. : 
: THE UNION OF INDIA & ANOTHER * 


Rules under Cou ‘Industry Act 1953—whether valid under Art 19 


of the Constitution’ of India. 


Whethér classification of traders made by Rule 18, 19, 20 are 
rational and is founded on intelligible differentia —Whether the 
differentia has a rational relation to the object intended to be achieved 


diti siecle) ck Kule cha teins kaby Salton enl É he shown | 
that they are mconsinent wah the provision of the Act or thet they Fave been made in” 
exom of the powers conferred on the rulemaking authonty by Sec 26 of the Act In the 


^ mantos no such mflrmty his besi exablshed, There m no substance in the 
‘contmbon that the Rules tend to establuh Monopoly in the export trade of oor and 


may extinguish the trade. - z Se 


“Held farther: iat ihe Chile 15 validi 8 fhe draal Rules mus fall n ^: 


the ground thar they contravene nether Art 19 nor Art 14 of the Conatzution, . 


An 19 (6) may mean hardship io some persons carrying on such trade or 
boeness but tug would not per to mvabdeto any lew oe rule made undar a law, 7 
The material facta will appear from the judgthent I 
. G. B. Pai and Sardar Bahadur for the Petitioner ` : 


- The Judgment of the Court was as follws ` 
P. B. Gajemdragadker J.—Tbe' petitioner has been doing 
business as an exporter. of-coir products to foreign. countrjes for 
the last twenty ybars. On July 4, 1958, he applietl to respondent 2, 


the Chairman, Coir Board, Ernakulam, requesting that he should x 


be registered as an established exporter. This " application was 


- accompanied by an income-tax clearance certificate and attited 


s Petition No.l 121 of 1958, . 


s 


] 


n 


n 


^ 


e 


i Re F oe 


1959) _ SUPREME COURT — - 215 
. * 
copies of bills of lading. Respondent 2 declined to register the col 
, petitioner on the ground that:his application was defective in as- 1958 
much asthe requisite certificato regarding his financial status had "PN. "Baa 
not been produced and no evidence had been gtven to show that Vs. 
he had exported the minmum quantity required (500 Cwts). The “The unen of m 
* petitioner was told thmt unless he complied with therdqurements È. B. Gajendia- 
asked for within seven “days his application would be rejected Gadker J. 
without further notice, ‘The petitioner found that he could not 
comply*with the direction issued by respondent 2 and so it became 
impossible for the petitioner to get registration and licence applied 
for by him. That is why he filed thespresont petition under Act. 
32 of'the Constitution and prayed for the issue of a writ or order » 
in the nature of mandamus to direct-the sccond respondent to 
grant the petitioner registration and licence as applied for by him 
e andto prohibit or restrain’ the said respondent from acting on, E 
or implementng, the rules issued under the Coir Industry Act, 
, 1953, by issue of a writ of certiorari, prohibitition or such other 
writ or order appropriate to protect his rights. The petitoner also 
prayed that “if found necessary" the said ruleashould be declared 
. to be-untra vires the powers of the Centra] Government and 
invahd being in violation of the fundemental rights guaranteed by 
Arts 14 and I9 of the Constitution. The Union of India has 
been impleaded as respondent 1 to the petition. 


‘ 


Before dealing with the points raised by the petition it would 
be necessary to refer briefly to the provisions of the Com Industry 
Act, 1953 (45%f 6953), héremafier called the Act, and the rules- 
framed under st in 1 59. This Act was enacted by the Parliament 
because it was thought expedient in ‘the public interest that the 
Union should take under its control tho coir industry (S 2). 
Section 4 of the Act provides for the establishment and constitu- 
ction of the Coir ‘Board and .S. 10 enumorates its functions and 
duties, Under S. 10(1) it shail be thé duty of the Board to pro- 
note by such mieagpres as it thinks fit the development under the 

. control of thp Central Government of the cor industry. Sub- 
section (7) enumerates the measures which the Board may take 
with the object of developing the coir industry without prejudice 


to thq generality of the provisions of subs. (1). Amongest the ? 
measures thus chumerated, sub-s. (2) (b) refers to the regulation 
. . . 
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. Ve 
Chal under the supervision of the Central Government of the produc- ` | 
^ ^ (958 „uon of husks, coir, yarn and coir products by registering coir 
P. Viseuma spindles and looms for mannfactjring «oir 'pfoducts, as also 
TUS E cir manufactures of coir products, licensing exporters of coir,colr 
ri one ^ yarn and cour progucts and takfhg such other appropriate steps as 
P. B-Gajéndras may be prescribed. Sub-section (2) (g) refert to the promotion ofe 
Gadker J, co-operative organisation among producers of husks, coir fibre 
and coir yarn and manufactures of coir products, and Sub-s. (2) (1) ^ 
refers to the licensing of retting places and warehopses ard other- 
wise regulating the stocking apd sale of coir fibre, colr yarn and 
coir products both for integnal market and for exports. Section 
. 26 (i) confers on the Central Goverument power to make rulés for 
carrying out-the purposes of, the Act subject to tbe condition of 
- previous publication, Sub-section (2) enumerates the matters in 
A respect of which rules may be made, in-particular and without e . 
- prejudice to the generality of the power conferred by Sub-s (i). 

. Subsection (2) (k) refers inter alla to the registration of manu- 
facturers of coir products and the conditions for such registration ns 
and the grant or issue of licences under the Act and sub-s (2) (1) - 
deals with the form of applications for registration and licences _ 

. under the Act and the fee, if any to be paid in respect of any such 
applications. z 


Under the powers conferred by S. 26 the Central Government 
framed rules in 1958. For the purpose of the present petition it 
^ would be relevant to refer to Rr. 17 to 22. Rules 17, deals with ——, 
registration and licensing of exports; andit, provides that no 
person shall, after the comung into force of the rule export coir 
fibre, coir yarn or coir products unless he has been registered as 
' an exporter and has obtained-an export an licence under these 
> rules. The provise deals with exemptions with which we are not , 
- concemed: Rule 18 lays down that any person who has in any of M 
z the three years immediately proceeding the commencement of thb ` 
+ rules exported not less than twenty-five tons of coit yarn or coir 
products other"than coir rope, or exported afiy quantity of coir | 
_ fibre or colr rope. may be registered as an ezporter ó[ coir yarn, 
coir products other than coir rope or coir fibre or coir rope as the ` 
case may be. Rule 19 provides for the registration of persons 
= other than those covered by R. 18 and it lays down inter alia that 
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such Veris may bo registered as exporters of coir yarn if, fiuring 
~ „tho period of twelve months immediately " preceding - -the date of 
. applicatjon, a thitimom quantity of twenty-five tons of coir yam 
hag been rehanked or baled. in a factory owned or otherwise 
. possessed by the applicant and 1efistered undeg the Indian Facto- 
oe fies Act, 1948, or, ithe applicant bas had a tof&] puschase turn- 
over of one hundred tons of coir yarn. The proviso to this rule 
authorises the Chairmen by notification to exempt from the ope- 
_ rationof this rule any co-operative society the members of which 
are owners of industrial establishments or any Central Co-opera- 
itive Marketing Society. Rules 20.& 22 prescribe the mode of 
making an application: for registration as an exporter and for 
. licence respectively while R, 21 provides. for the cancellation of 
registration, The present petition does not challange the validity 
of any of the provisions of the Act. It, however, seeks to challenge 
the vires of Rr 18, 19, 20 (1) (a), 21 and 22(a). 


There is no - doubt that coir and coir products play an 
^ important role in our national economy. They are commodities 
which carn forego exchange, tho -total value of our exports in 
these commodities being of the order of Rupees Ton Crores” per 
year. It was found that several malpractices had crept in the export 
trade of these commodities such as non-fulfilment of contracts, 
supplying goods of inferor qualities and out-throat competition ; 
and those in turn considerably affected the volume of the-trade, 
That is why Parliament thought it necessary that the Union 
should take under its control the coir industry in order to 
regulate ıts export trade. It is with the object of developing 
-the coir industry that the Cojr Board has been established and the 
registration and. ficensing of exporters las been intnoduced. 
-The petitioner does nof dispute this position" and makes no 
egrievauce or complaint against the relevant provisions in the 
Act, on 


. "E d - 
` g- = . 
* 


Jt is Boweyer, urged that the ‘relevent rules which prescribe 
the quantitative Test for the’ reglerraton of established expoters 
aro ultra vires because the introduction of the mid test is 
inconsistent with the pron of tho Act. in this'connection 


cwl 

1958 
R, V. Sevarajan 
"The Union of Inda 


P. B. Gajendra- 
Gadker J. 
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Mr. Pai, for the^ petitioner; sought to 'rely on the “report te 


“submitted by the Ad-Hooc Committee for external. marketing ' 


which the Coir Board had appoipted Auguit 20, 1954. His“ 
&revence is that the report of the said Committee does aot 
recomend the adoption of the* quantitative test, but seems to 


suggest that a qualitative test would be nfore appropriate and * * 


that, according to Mr. Pai, also indicates that the: quantitative 
test has been improperly prescribed. by the rules We are 


“not impressed by these arguments, It is clear that there 1s 


no provision -in the Act which eschades or prohibits the 


appheation of the quantitative ‘teat in making rules for regis- 
tration of exporter or for issuing licentes for export -tradé, In 


fact, the Act has ‘deliberajely left it to the rule making 
authority to frame rules which it may regard as appropriate 
for regulating the trade and so ib "would be impossible to 
accept the argument that the “rule making authority was bound 
to prescnbe the qualitative rather than the quantitative test, 
Besides, it does not appear that the report of the Committee 
on which Mr. Pai relied def;nitely indicated its partiality for 
the adoption of the qualitative test. Indeed appx. XI to the 
said report would suggest that the committee in fact was not 
averse’ to tho ‘adoption’ of a quantitative test, but even if the 
Committee had ‘expressty re-commended the adoption of qualitative 
not a quantitative test, 1t would be idle to suggest that the Coir 
Board was bound to accept the said recommendation or that’ the 
Central Government was not competent to make rules can be un- 
successfully challenged if it is shown that they*earf inconsistent 
with” the -provisons of the Act or that they have been made 
in ‘excess of the powers conferred on the rule-making authority 
by S.26 of the Act, In our opinion no sach infirmity has 
established in respect of the tmpugned, rules, + " 


Jt is then contented that tho relevant ribs or ultimately ° 
‘tond to establish a monopoly in the export'tlade of* coir 
commodities and would thereby extinguish the trade ,Or business E 


vf amall déalers like the petitioner, It is ‘also ,contented, that 
the application of the. quantitative test discriminates between 
persons carrying on business’ on a largo scale and those 
who carry on business on- small scale.. . That w how 


3 


S 


M. 
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Arts, 19 and 14 of the constitution are invoked and the vilidity Cont 
of _the relevant rules 18 challenged-, ^on ‘thé ground that they 1958 
viokt tpe fundamental “rights of the petitioner under the said P. V. Swaran 
Artkcles, We think there 15. no ‘substance it, this contention. Vs. 

The Una o of Indis 
o7~ If'it is ` conceded that the dpud óf «he cair industry pp Gajendra- 
E. 4n the public ‘interest, then it would be difficult to enter- Gadker J. 


tain the argument that the regulation or "Control must be 
Inttodgced Only on the basis of a qualitative teet It may 
well be that there are several difficultes 1n:introducing and 
effectively enforcuig the qualitative test. It is wellknown that 
granfing permits or licences to. export or import dealers on 
the bams of_a quantitative test 1s not known in regard to 
export and import of essential commodities, It would obviously 
_be for the rule making authority to decide Which test would 
meet the requirements of public- interest and what method 
would be most expedient in controlling the “industry for the 
national good. Besides, even the adoption of a qualitative test 
mayt end to extinguish the trade of those who do not satisfy 
the said tést, but such a result cannot obviously be treated 
as contravenind the fundamental rights under A- 19. Control 
and regulation of. any trade, though reasonable within the 
Meaning of Art. 19, Sub-Art. (6), may in some cases lead to 
hardship to some persons tarrying on the said trade or bus- 
ness if they are unable to satisfy the requirements of tho 
regulatory rüles or provisions validly introduced,, but once it 
1s conceded « that - regutation of the trade and its contro] are 
justified 1n the public interest ıt would not be open to & person E 
who fails to satisfy the rules or regulations of invoke his 
fundamental right. under Am. 19(g) and challange the validity 
of the regulation or role in question. In our ' opinion therefore, 
the challenge to the validity of the rules on the, ground of 
Art, 19 must fall, * 


‘Theschallenge to the validity of the sari rules on the 
round of Art. 14 must also fail, because the classification of 
traders made by Rr. 18 and 19 is clearly rational and 1s founded 
on an intelligible differentia distinguishing” persons falling under 
one ‘lags from those falling under the other.. It is also clear 


bere 
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“that the differentia had a "rational relation. to: ‘the object" sought ^'. 
to be achieved'by, the Act, 7 A wo have;alreády "pointed ; om''the - 
export trade in oolr commodities, disclosed . ‘the existente of many: 

malpractices which not only affected. ‘the volume of t&de but- “also 
] _ the réputation of India” traders , -and one of the main réasous 
~ which led tq tHis unfortunate result was that gxpõrtors sometimes». 


i £ ^ accepted orders far beyond their capacity and hat inevitebly led 


to non-fulfilment $f contracts‘of to suipply pf inferlor commodities, 

. , In order to rejnedy 1 this position the trade-bad to be iegulated and ` 

_ so the intending exporter was required to satay’ the; test of the - 

"prescribed « muilmum capacity and - to extblish the prescribeo 

: munimum status before his application fdr- registration is grahted. . 
In this connection it may also bé .relevant to point out that the | E 


"L2 rules seen to complate the granting of exemption ‘from the opera- y 
tlon of some of.the relevant to point out that operation of -#ome ~ 227 


‘of tho „relevant test to cooperative. societies,’ and ‘thal: shown 

that the intention of the legislature is- to’ encoürago small x Pi 
traders to- form, co-operative socities” and - carry. on export 
trade on behalf of such societies, and so. ut would not -bo 


in 


Foy "potsible- to accept the argument- that the impugned rüles would ~~ 


^'to a monopolyein the trade.” Jt is thus clear that ‘the main 


+ 


objéct which the rules. propose to -dchieve is to “improve the ` 


sy anomalies and malpractices. prevailing in the export trade of. 


-coir “commodities and to'put said .trade on a firm'and endu- 
“ring basis in the Interest, of- national economy. We are, there-— 
fore satisfied that” the. challenge to the impugned res on. ^ 
„tho ground. of infirgement of Art, 14 of the Gensfitution most ` 


e 





. algo fail. SRL 
-> - In. the result” “We hold that. there is no substance in the 
` petition, ~ It accordingly fails” and’ 1$ dismissed with’ costs, REN 
i Froome a : aM "T E. 
: ` : n RD QM oup ue SE “4 
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- à i ; CRIMINAL APPEAL - 


2) Before Mr. “Justite, S. N. Guha Rey ond” 
* Mr. Justice B. K, Bhatackarya. 
. . 
et 205 Sie OSMAN GANI NE. 

BARAMDEO SINGH’ AND OTHERS » 
Crumwoo! Procedure Code—Sec 417 (3}—Meamng of the expre&uon ‘Caso 
instituted upon Complatat’— Retrospective ia of- Sec 417 (3)—Scope of 

© Sec 116 of the Code. 


Héid—any case saute up complaint means that dass of cases 
. Where the complainant comes to court witha petition of complaint and the 
Magistrate actually takes cognizance. If the Magistrate does not take cog- 
nizance but refars the casa to the police for report, itis not a case institu- 

* * ted upon complaint. ` 


+ i " 
Sec. 116 of the Code of criminal procedure is'meant only for pending 
« * «Cases, Such a cause ts pending before the court only if rt "is. actually before 
- the court for a deam on. É 


An order under Sec. 522 (1) can only be passed where there is actual 
conviction together wrth specific finding that the complainant wis actually 
drspossessad-by force or show of force. 

The material facts will appear from the judgment : 
Hari Sa dkan Basu Choudhary ind Abinash C 

aan, Bhattacharya for the Appellants, 

$ ‘Nalin Chandra Bansrjes for the Respondent. 


Ajoy "Kaar Baswfor the State. ` 
' The Judgment of the Court was as follows s 


8. N. GUHA RAY, J.: To the maintaisaity of this appeal oa 
behalf of the complainant? Sk. Osman Gani, from an order of 
i acquittal of the respondents" Mr. Banerjes on behalf of the 
4 respondents "bas „takea a preliminary objection on the two-fold 
ground, virst, thet it is not a casc instituted upon® a complaint 
so as to attract the provisions Ofieection 417 (3) of, the Code of 
Criminal Psóceddte and secondly that when the order of acquittal 
which 15 sought to be challeaged da this appeal was passed the 


a * ‘Cn, Appest No. 25* of 1956 with Cri. Revn No 1618 of 1955. 





zi ^ t ul - 
> ] AS. ` JE: D ok E EM 
be . Tug P S y , 
mre t, t rea TS (Y r l 
£i. . . inaa CACUTA idoneus ie a Er dosis s 
LAM n z DUS "En i ] . 
"Celina ; complainant, bad’ no ‘sight ‘of shea ‘aad he fact that by 
. "ess RE wabsequeat.legulation a right of appeal was conferred | pn the , E 
p —— Y’ complainant from. an order of acquittal, would not sctrue'to the ^ ' 
we Sk Osman Can" > yd lere eam ipie ia ae flo- an; ; Appeab - 
7 3 after thie legislation came into, force., $ .. ms ee 
Baramdeo Singh'& Ors 7 " "m . £ fü ea . 


xxx E ka T ionem VES rid e düionig óf- 
^ S. N. Cabs Re, ` “yj, thie'twofold ‘objection of Mr. Banerjee are briefly as foHows : 
LAS .— Onz.z. 1955. the complainant filed a epetition of. comiplaint- 
act ` against the respondents - and, others before the Suberban Police” 
i t . , Magistrate, Alipore. “The-Magistrate’.did not. examibe . "the , 

Sak i . complainant oh cath on receipt’ of the complajni “but "ob that’ +. 





" ` 


e 





o9 UT 7 dete- he! _otdefed the, petitidn to Be pat up on the srd as It Uus P 
" . * too late Oa the sed of ee he passed the following, -o 
8 grt Torden 6. ra S9 
a ut i es ONIS ca ee ? oi s 
adl |o57 00 "Petused petition, Té O:C. Titar P. s. isis staking: 
"T oe deus cognizance in the mattet,if materiale be foithcoming.” ~ 
k 5 7 : eoh, > t 


t 


, Then. on iia February, "he made the following order's 


eee 
1 F : PIER ELA 


eov. “Seen police ‘report. Quer to: which there' ae 

E [materials for taking úp, cognizance. The police té “take gt 
d oC. op cogninince as per ‘ordor- dated 3.2053 A emu 

È A LU * ' The police submitted a charge-thect. against the respon: 2n 


dents who were : alleged to bec on police bal” "They were 
E M: convicted'ó on rr 4 1955: On appeal they were, however, 


2. DEM . acquitted on 25. II. 3955 2» an additional ‘Sessions 
"EN - * ^  . + Judge. "This appeal is, difected agamet this order rof 
ET d "ow, T Df s à ; 
E D à ES ‘ oo p s 5 
Ery va Mat a ` 27 Non . 


Caer Ms. Banerjee’s contention on the first ean is Ys aiding: 


An a the complainant first moved the court with a petition of complaint, S 


wees ties ' the complainiat was ot examined on oath and the Magistrate did Mor 
: ‘ s , Rt take cógniance of offence or offedces alleged in, that com ` 
vo CY : plalai but what he did: was to refer the matter to the police for 

` investigation. after taking ' cognhaste dnd. tbe Magistrate later - 
te x tosk cognizance on thie-police répott so` that it céated , to bea 7 


a+ 


» 
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asc instituted on a-petitidn- of “complaint, “It's üecesmary to” ; 
examine this: contenķon somewhat closely. " The'expresiion “any' 
case instituted upod complent" qsed 1n Sec'417 (3) of thé Code 
of Crimjnal-Procedure means eithersof two things. It may mean 
a case 1n. which the firat step taken' to fnove the Magistrate 18 a 
potion of complaint-Whether or/not cognizance 1s taken upon 
it oratmay moana case in which not merely a petition of com- 
plaint 1 filedibut the Magistrate takes cognizance upon it The 


expression as used:in Sec.'487 (3) or thg' Code. For-a correct 
decistonn:of the point it ıs necessary jo lool into tho use of 
similar expressions in the Godtand to the whole scheme of the 
Codex of Criminal-;Procedure'as far as the cognizance “of offence" 
. or offences t$ concerned. - Before doing so, I may'at once point 
Qut thst-thezscelf-same: expression “any~case instituted upon 
complaint” ss uscdiin Sec. 250 (1+ of the- Code : of Criminal 


< Procedures andy Sec.~249 of the Gode paca, ‘the expression "any 


chic 10stituted otherwise:than- upón: complaint” fs fso that when 
Sec 417 (3) vwas-introduced by thc latest'amendment of the Code ` | 
of Criminal Procedure,at was : not" really ‘using ig new expres- 
sion at all but'it was using an expression which“ was~ already in 
the Code dn Section..z5o (1). ‘In part -VI óf the Code which 
deals.with proceedings in prosecutions there ‘are altogether 16 (7 
chapters from:Ghapter XV.to'Chapter XXX: Of these Chapters 
~ We are concerned primarily with Chapt. XV, XVI & XVII to ‘start 


with, Chapter XV again drvidedinto two parts, A and B Thé 
first partxcomim&ncuag :from Sec? 177 and ending with Sec. 189 
deals with the:placo:of inquiry or trial and with that we arc* not | 


. €Oncerncd,: Part B beginning from Sec~ 190 and ending with 


m 


section :199-B deals with conditions requisite for initiation of^ 


proceedings... Then: Sec.' 19a, lays down- how -cognizance of 
offences can be takea 1 by certain Magrstrates and in this the basis 
of cognizance has’been stated t6. be three-fold, namely firstly 


upon nrecavlag -.a' -tomplaint of facts -which -consjitute such ~ 


offence ;.secoddlg upon 2 reportin writing of such facts made'by 
any police.officcsandethirdly upon~tnformation received from 


any person other thaif a.police officer, or upon his own” know- . 
ledge or guspicion,-that such offence has been committed. 


It 
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Sk. Osman Gani 


2 V. 0 - 
Baramdeo Singh & Ors. 


s Gag "Mrd 
S. N. Guka Ray, J. 
queston i» whieh of these two meanings can be ascribed to the * ee I 
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Commi , ^, “is was obvious that -i the thirdfrtem be- left out becanse thai is’ .* E 
1958 .  üpon information received by a' Magistrate from - any person 
——— , other than a police officer or.apon the "Maplstratt'a ‘own, know- | 


Sk Gama Gai ledge or suspicion there are „two distinct modes in which a 
Magistrato is entitled to take, eognizance of 'affences.. ‘The ‘first, 
Barendeo Singh aon. Of these modes ds on receipt of a complaint gnd the second’ Is che. 
——— receipt Of a police report. "Then sec. zoo in Chapter XVI lays 7 
ve 1 down that a Magistrate taking cognmance of an offence on | f 
S. N Gahe has : complaint shall at once examine the complainant and the wit, 
Desses present, if any, upon ‘oath and ethe substanco of the’ ] 
. examination shall he reduced to writing and shall be signed. by - 
the complainant and the witnesses! ‘aad salso by tho Magistrate. 
: : This is subject to certun provisos, one of which is that when . 
4 M ,' the complaint'is made In ‘writing nothing herein contained’ shall >.> 
a $ "be deemed fo^requiro a Magistrate to examine the compainant" i 
RUE t Rese ister iei under’ Sec 192, The expression 
i “the case? should be marked hore. ‚In Chapter XV although x 
, ' Sec. 190 (1) speaks of taking, cognizance of an offence S.’ 19a (1) 
x ers and (z) speaks of taking cognizance of cases. Then Chapter’ 
: XVIL deals with inquiry: into cages triable-by the Court of: 
Y. a 7 Sesarons or High Court and here under the latest, amendment , 
Paget Ae ' ^ two distiact types of procedure are laid down for two classes “cf , 
. ., Cases. Section 207 lays down that in any proceeding’ instituted 
p on a police report the Magistrate holding thc inquiry has to* 
follow the : procedure specified in Sec. 207-A and In any other - - -. 
' ' proceeding be has to follow the procedure specified in the óbher^ , ~ 
Tar m . Provisions of ithe Chapter and, then Sec. 2094 speaks of any 
proceeding 1nstituted on police report. Section 208 deals with 
. Any proceeding instituted otherwise than on a ‘Police report, 
~ From an examination of these sections it sgems ^ to/^ be* fairly 
obvious that‘ the ,Code all along even before the ampndment bes 
distinguished between two classes of proceedings or cases, one : 3 
7 instrtated on complaint and the other instituted on police report , y 
w S and’ under the amendment the distinction has betome stil} «more Pent 
: ^ pronounced. The: question now is whether in a case soch as the 7 
S | prescht when ‘the’ complainant came .to conrt with apetition of 
fus complaint but the Magistrate did not take ‘cognizance’ on that 
T complaint bot referred it to the polies end than og receipt of a 
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report from the, polje hestook coghmance, it can be held that Criminal 
the case was one instituted ona complaint witbin the meaning jus > 
of the* expression in Sec. 417 (31 pf the Code of "Criminal 

-Prqoedure. J am inclined to take tbe view that, it cannot, Sk Os cum 


for the simple reason tat the* Code. all along bas’ been 
| usnog this expression to mean a class of cases in which 
proccedings are initiated on the complaint itself and proceedings ——— 
can ‘be initiated only after cognizance has been taken as a quite S. N. Guba Rey, J. 
clear from an examination Of section 19b itself. The expressions 
proceeding’ and ‘cases’ in the different sections’ already noticed 
appear to me,to have been used in the same sense. A case is a , 
cause before the court and there is no “cause before: the court 
conti the court initiates proceedings on the basis-of it. As soon 
“as the proceedings are initiated there is a cause before the court 
. % that the expression “any case institüted upon complaint" ; 
"must, in my opinion, mean only that class of cases where not 
merely the complainant comes to court with a petition of com- 
plaint but the Magistrate takes cognizance of the offence or 
offences alleged on the basis of that complaint - “In this connec- 
tion J may refer to a judgement of Debabrata , Mookerjee, hs; 
in Paral Bola v. The State (1), where in considering the t 
meaning of the word ‘case’ used in Sec 553 (1) of the Code his 
Lordship says that ıt is only when `a report, that 18 a feport 
' under section 175 of the Code of Criminal Procedure, Is made 
out and the Mawistygte takes cogniz:nce of the offence, that a 
case 18 brought into existence and it is only then that the case 
- can be heard by the Magistrate within thé meaning of Sec. 553 y 
of the Code. , Although he was &ying to explain the expression 
‘the caso’ used in Sec. 553(1) of the Code of Criminal Procedure 
. a similar meaniog must be attributed to the expression '*case 
;  toktituted'upon complaint" used in Sec. 417,3) of the Code, We 
f accordingly upHoki this objection of Mr. Banerjee to the 
gmaintainabitity, of the appeal. ] 


vs 
" Baramdeo Singh & Ors 


4 


The othez ‘obyeftion is that af the ordek of acquittal was 
passed on 25.11.1955, when there waé no right of appeal in the ` 
" complirinant because Sec. 417 (3) although already enacted did a 


61) (1957 ) 61 C.W. N. 361, A 1 R. Cal 379. 


. . - e S. ` j 2c ' 
a26 A E CALCUTTA TAWJOURNAL — Ce 1959 
A : "e B 
: ao G 
Cruninal .' not come into force till RI 936, there is no sight of appeal at — 
, 1958 , all in this case. On behalf of the appellant it is conseoded ‘that 
SNe 5. an appeal 15 merely a continnatión of the previous proteedingi 


x.o Gani aM cone 26 the pas of Nh bip pue 

w e peri tation appellant a `ugbt? 
Baras LL (Os * appeal, It was also argued that he actually filed an application 
LL Cg for revision on’ 24 1. 1956", but ulumately , withdrew it. On 
5. Sa. Gra Rej, J. behalf of the appellant our attention hes been drawn fo Sec. 116 
* -ofthe Code, of Criminal Procedures ( Amendmeat ) Act, 1955 
an which rans ás follows :— at E: 


oí 
MN sSeviigeNorwithstandiog that all or any y e the 
ü ii N x " n provisions | of this Act have come into force, 10 any 
i State : — j 4 ` E i 


1 ay P 


=f 


‘ a the provislons'of S. 14 or $ DT or S. 145 or S. 146 " 
a of-the principal Act as amended by this: Act shall not *3 
apply to, or affect eny trial or other proceeding which, on 
the, dale of such commencement, ‘is pending before any ^ 
Meet Mégutrate, and every such tual or other preeeding shall, 
MENO ol 47 , tbe continued and disposed of arf this Act bad not been '. 


t 
. * paned PEE UR 
^o (b) thepioviions of S. 406 or S. 408 or S.'409 of the S 
` principal Act as amended by this Act shall not apply to, ' 
; or. affect, - -any-appeal which, on the date; of such 
‘ commencement 1m pending before the ‘District Magis 
“trate or any Magistrate of tho first class empowered by ` 
‘Jho, State. Govérnmeht to hear such appeals, and every 
; ¿such appeal shall, notwathstanding the tepeal of the -first ' 
HS proviso to.S. 496 or of S, 407 of the p; ‘Act, be 
] S ^on and- dliposcd of ari this Ast hed not bees . 


EM Q5 passed; ~.. * . ` 
WP Su aa E : (9. ia piovaions of Cl. (w) of 8. £o "sh 107A- or S, 
x EU 251A or S. 260 of the principal Act as amended: by thie^ 

$a 2t 3 Act shall not.apply:, to, or affect, ary “inquiry ‘or tal 

op bs, oe . beforé s Magistrato in which the Magutrite has ‘began ~, 

: , 4, to record evidence prior to the date af such conamence- i 

ts Y. i pneu nidi pili on ipid adieu such 


r 
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te 


inquiry or taal shall þe continued and disposed of as if Criminal 


this Act hed aot béen passed ; |— M h soc 
"(d) the provisions of Chapter: XXUII of the’ principal peak 


ee °: Act as amended by this Act shall pot apply‘ te, or affect, Sk. Osman Gan 


any trial before a Court of Session cither by sury or with  Baramdeo Singh & Ors. 

the ald of assessors in which the Court of Session has 

began td record cvidence ' prior to^the date of such i 

commencement and which 1s pending on that date, and S. N. Guha Ray, J. 
> every, such trial shall be continued and a aes of as if 

this Ae had not besa | passed 5 





“but; eave as aforesaid, the Sovi of this ‘Act and the 
' amendments made.thereby shail apply to all proceedings ' 
instituted after the commencement of this Act and also d $ 
to all proceedings pending in any Criminal Court on 
the date of such commencement.” » ~ 


Clauses (a), (bs, (c1 and d)of S. 116 of the Amendment | « 
Act firet lay down the cases where the sections of the ; 
principal Act as amended will not apply and then it “lays 

y down’ that save as aforesaid the provisions of this Act 

^ and the amendments made thereby shall apply to all 
proceedings. Mastituted after the commencement of the 
Act and also to all proceedings pending in any criminal 

* court dn the dete of such amendment. He accordingly 
argues that the revisional application which he filed and ' d 
Which he ultimately withdrew would attract to ii the 
provisions of the Code applying to appeals. He further 
argues that although thé revisionel _ application’ was 
withdrawn it must be deemed’ to be pending in the 
sense "that a cause is sard to be pending | before the court 
„when any proceedings an be taken in rt as cnunciated 
12 «Mohan Lal Khettry v. Chuni Lal Kheitry (1, on the 
strength òf dh English case in re: Claget?s' Estate ; 
Ferdkaw v. Gages (2), which was quoted with appro- . 
val in'the full’ Bench Case of Santosh Kumar Das v. 
Nripendra Komár Roy (3) the dictum laid down in tho 

(t , ) S C. W. N 421 Gy C ) 20 Ch: DES 

3) TIREE w N. $533; A LR Car430 


> er 
X 
* ` nj 


b- 
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à.court of justice when any .pmoceedings can be 
^ taken init. It:rsargued on the basis of this dictum 
., that because a revissonsl application could bé filed and 
. wasactually filed although at was ültimately witbdfagn 
there was before the court a pending cause because a 
. Proceeding could be taken either ud bird of.an appeal 
or by way of revision. A è 


Mt. Banerjee, on the other band, “argues that the right of 
appeal attaches te a cease at the commencement of the proceed- 


; ings out of which the appeal arises and for this proposition he 


refers to a number of deenions. The first of these decis 1005 18 
an English case. Colonial Sugar Refining Co. Ltd. v. Irving (1). 


` Bnglish case being that wcause 1s exid:to be pending in V 


This is a case where under the Aastralian ‘Commonwealth Act ,ef 


1903 called the Excise Tariff Act No. i of 1902, the Collector 
of Customs, Queensland; required the appellants the Colonial’ 


^ 


Sugar Refining Company, Ltd. to pay £ 20,100/- as excise duty d 


in respect of 6706 tons of sugar. The appellants disputed the 
clum. So, they deposited the ` money with the Collec tor in 
accordance with thé provisions of the Excuse Act, 1901, and 
then brought this action: against the Collector to recover the 
sum deposited. The writ in the action was issucd’ on October * 
25, 1902. ` Under the Rules of the Supreme Court a. special case 
was stated by the parties for the opinion of the Falk Court. On 
September 4, 1903 the Court décided that the Government was 
entitled to retain the duty aad gave judgment*fof the Collector 
with costs. In the meantime the judicmry Act, 1903, had been 
passed and it recerved the Royal Assent on August 25, 1903. 
The appellants dissatisfied with the Judgthent of the Supreme 
Court applied to the Court for leaveeto appeal to hise Majesty 10, 
Council. That leave was granted On behalf of the respqn- 
dent there was a “petition prajing that the „appeal should be 
dismissed og th= ground that the right of appeal to aw Majesty 
in Council given by order of tho Council on June go, 1860 under 
which;the leave was granted had beso taken atvay hy the Judi- 
dary Act of 1903 and that.the only appeal from a decision of the 


(1) (195) AC 369 Mc 


NI 


‘ 
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Supreme Court of Queensland lay to the High Court of Australia. 

On behalf of tife appellants ıt was contended that the Provisions 

of the Judiciary Act, "1903 on which the respondents relied, 

. asstming them to be within the powers of the commonwealth 

„e begislature are not retrospective so as to defeat?4 right in exis- 

tence at the time when te Act received Royal Assent. Their 

Lordships of the Privy Council disposed of the contention ss 
follows: * . 


“as regards the'general principles applicable to the case 
there was no controversy. ©n the boe hand, it was not 
disputed that if the matter in question be a matter of 
procedure only, the petitiontis well founded. On the 
other hand, if it be more than a matter of procedure, 
if ıt touches a right ın existence at the passing of the 
Act, it was conceded that, ın accordance with a long 
line of authorities extending from the time of Lord Coke 
to the present dey, the appellants would be entitled to 
succeed. Tho Judiciary Act is not retrospective by 
express enactment or by necessary intendment. And 


therefore the only question 1s, was the appeal to his * 


Majesty in Council a right vested in the appellants at the 
date of the passing of the Act, or wasit a mere matter 
of procedure ? It seems to their Lordships that the 
question does not admit of doubt. To deprive à suitor 
nied rae action of an appeal to a superior tribunal 
which Hélonged to him as of right ıs a very different 
thing from regulating procedure. In principle, their 
Lordships see no diffegence between abolishing an appeal 
altogether dnd transferring the eppeal to a new tribunal. 
Th either case there 1s an interference with existing rights 
contrary to the well-known general principle that 
statutes are not to be held td act retrospectively unless 
g clear intention to that effect 1s manifested.” ; 


The parton was accordingly dismissed. 
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In tho case of Delhi Clesh and General Mills Cy. Lid. v. I. T. 
Commr., Delhi (1), their Lordships supplied the * Principle, enün- 
ELLE UM OE coon See Hala Co. Led. ve “Irvipg 


^ 


«TE dic cotton now ia question d to apply to orders -~ 


final at the date when it came into force, ıt must be 
cid to provee . . 
J ' 
? In Gordcood Vegraya m Subbiah Ckomdkury (2), the. 
Supreme Court on an examination of a* number of authormes 


deduced the following principles: " 


oy S 


“The legal pursuit of a remedy, suit, appeal and second 
‘appeal aro really | bùt steps 1n a series of proceedings all connec- 
ted by an intrinsike unity and aro to be regarded as onc _legal 


. proceeding. 4 " 


Y 


The rigbtyof appeal is not a mere matter of proceduro but is 


“The institution of the suit dus with it the implication that 
all rights of appeal then in force are preserved to the parties’ 
thereto till the rest of the career óf the suit. 


The nght of appeal isa vested right and suchea right to enter 


, the superior court accrues to the litigant and exists as on and: 


from tha date the Hs Commences and although it may be actually 
exercised when the adverse judgment is produeed such right is 
to be governed by the law prevailing at the date of the dostitu- 
tion of the suit or proceeding and ngt by the law that, prevails 
at the date of its decision or at the date of the ‘filing of the 


appeal Ur f é E 


' 0) (1927) S4 Ind. App, 42; ALR PC 222. °, 
(2) (I8) ALR. SC S40 
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. , 


4 ~ 4 . 

This vested right òf appeal can be taken away only by a Criminal 
subsequent cnaetmont, if it so provides expressly or by necessary “issa 
intendanent and sot otherwise”. ae 

* ? sk. Osman Garu 


Le TE thee principles are applied fo che casein hand it will be vi. 
, ** obvious that the order of acquittal passed on the "sth November, Baremdeo Singh & Ors 
1955, was final at the date when it was passed. , There was no ——— 
right of appeal to the complainant not merely when the com- S. N. Guba Rey, J 
, platat Was filed but also when the order of acquittal was passed. i 
This right accrued to tħe complainant only with effect from the ‘ 
1st of January 1956. At the date, therfore,twhen the order of 
acquittal was passed under the law then in force that order of 
+ acquittal was final subject only to such right as the complainant 
may have had in moving the court in revision and as the sevi- 
"€ sonal powers of the court atc always discretionary with the court 
( vide S. 440 of the Code of Criminal Procedure ) the complaint 
does not acquire any right merely because the High Court is 
7 ° entitled to revise the order in question. That being so, the 
appellant had no right of appeal from this order of acquittal. 
As far as S, 116 of the Code of Criminal Procedure (Amendment) 
Act, 1955 on which reliance was placed on behalf, of the appe- 
llant goes, all that we need potat out is that section Is intended 
to apply' only in pending cases and pending cates do not mean 
even on the dictum in re: Clogets’s Estate, Fordham v. Clagett 
something which is not before the court,at all but some- 
thing which is really before the court. In order that a cause 
may be peading*before a court the cause must be before the 
Court. A cause which hes beca disposed of finally is not one 
“in which a proceeding can be taken before the court so that 
such a cause cannosbc sald to be pending. Bat s cause in which 
any further proceedings can be taken is a cause which is pond- 
eing. But ,when there is ao cause before the court at all 
nothing 15 panding. As there was no application for revision 
actually pending, before the crimina] court there is no question . 
* of S. 116:af the Amendment Act applying to. such a case. 
"Even If tHere tere a cause actually pending in a criminal court 
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and if it were an application for revision only those of the NS 
' provisions of the principal Act as amended would have 

applied to that proceeding in gevision which were applicable 
to revisional applications. Whe séction dges not certainly 
mean that provisions applicable to the tal of case would be e. 
proceedings in’ revision. It only means that whatever 
‘provisions of the Code as amended were applicable to the ^ + 
proceedings pending in a crimine] court would he applicable, 
and not other provisions. (Consequently, it cannot be held , 
that even if an application” in revision were pending in a 
crimina] court to that would be attracted the, provision 
giving a right of appesl to a complainant when no such right. 
actually existed on the dato when the order appealed from was 
passed. A Division Bench of the Allahabad High Court in 
the case of Deval Singk v. Prasadi (1), took the view that the 
right given dy S. 417 (3) of the code of criminal Procedure as 
amended could be availed of by a complainant whose complaint ° + 
though filed prior to the commencement of Act No. 26 of 1955, 
ended in acquittal to the enforcement of that Act, but ıs not 
“available to a complainant whose complaint had ended in 
acquittal prior to to the enforcement of that Act. s 


A ‘ 
In this view the second objection of Mr Banerjee to' 
to the maintainablity of the appeal most also be upheld. ` 


. 


The appesl must, therefore, be dismissed on the prelminiry. 
ground that it 1s not maintainable, e. 1 


B. K. BHATTACHARYA, J: I agree. 


Re: „Application under S. 439 S P. o fled. m Court on 
the r2th February 1958. £5 


t e 


S: N. GUHA RAY, J >` : * 


This applicasion under S. 439 Cr. P. C. by Osman Gani, 
the complainent is for revision of an order of acqwtttal of the nie 


(I) (1956) A I, R. All. 478 
x 
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7 opposte parties ın a case under S.447 of the Indian Penal code. 


` 


t 


The opposite partic» were “convicted by the learned Magistrate 
but the learned judge on appeal aespitind them. 


eemhe case for the Prosecution iis is that one Lutfur 
Rahamt and his co-sharer Afiladd: were tenants of the 


complainant’s mother Nekjan Bewa in respect Sf premises, 


No. 18-H/;, Cifenlar Garden Reach road where they’ hada 
cattle market. Nekjan Bawa instituted a suit for cjectment 
against Lufter Rahaman and Afiladdi and jobtained an ex 
parte decree therein. In execution of the said decree she got 
khas possession of the premises after evicting Lutfar Rahaman 
and Afladdi on the rst January 1953. The mode of taking 


„Kbas possession of the premises was that bamboo fencing was 


erected thereon and a hut on the premises was padlocked. But 
on the ist of February 1955 at about 3 a.m. the opposite 
= Parties criminally trespassed into the said premises by demoli- 
shing the fencing and forcing open the door of the aforesaid 
room and intimidating the complainant and the guards kept by 
him thereon. The defence was that Rampeary ws 10° actual 
occupation of the premises in dispute as tenantéünder Nekjan 
Bewe on the strength of a purchase of 4 as share of the khatal 
business belonging to Lutfur Rabaman and Afiladdi by a regi 
tered kobala from Lutfar Rahaman on the 19th June 31950 on 


payment of a sum of Rs. 1500F. The learned Judge found in^ 


agreement with the [pia] court that Osman Gan: obtained dele 
very of possession of the premises as against Lutfar Rahaman 
and Afladdi The learned Magistrate however found, in 
addrtion to that, that the oppositt parties committed criminal 
trespass into the premises after delivery of possession had been 
effected bya Court peon on the 31st of January 1953 and accord- 
ingfy convicted the opposite parties. The learned Appellate 
Court heldthet although Rampeary might not have acquired 
strictly speaking any fitle to the land on which the kfatel busr- 
ness was catned on abe might in good faith have believed that 
she held a shard in the same premises on the strengh of her deed 
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- ‘Of purchase and that her remaining on the land after the cvic- 


tion of Lutfar Rahaman end Afiladdyon the 41st, January ^1953 
could not be said to have been „with “the intention «of causing 
intimidation, annoyance or insult to Osman “Gani. He accord- 
ingly found that the: elements of an offence*under S. 447 of, the 
Indiad Peas! Code did not exist and “acquitted the opposite 


, partie. © 
S. N. Gake Ray, J. 


^-Qn behalf ofthe perimoner it is argued thet the lafaed Judge ` 
mrsread aad evidence. We have beet taken through the rele- , 
vant ' portions of*the evidence and we do not find thatthe 
learned Judge misread the evidence. On the other Band, it 
does appear that there art indications 1n the evidence that Ram- 
peary might already have been oà the land and as a matter of 
fact,as she bas purchased the khatal business although that a" 
might not strictly confer'on ber any right to the land, there was 
no question of ber remaining on the land with the intention of 


` causing intimidation, annoyance or in suit to the owner, of the > 
„premises, that is, Osman Gani. That being so, the finding of 


the learned Jadge can Je be assailed legitimately, in 
revision. 


.. It may be said here that thrs application although filed ie 
after 6o days had clapsed “from the order of acquittal -was 
admitted by us because the petioner had already filed an a appeal” 
which we held to be not maintainable. 


e., 


This application must accordingly be dismissed. 
B. x. BHATTACHARYA, J. : °Iagrec. ~e 


~ Griminal Revision No. 1618 ef 1955.. 
8. N. GUHA RAY, J. ; 


. <0 " E E 
x This application in revision by Rampeary is directed against, 
ad order ünder S. 522 of the Code of Crumniràl Ptocedure of a 


M 


- 


1591, |, "HIGH. CQURT s 

E s . 
^ Magistrate trying a Case against her and others under S. M47 of 
the Indian Pond) Code. The learned Magistrate convicted the 
accused in that case and ‘passed the,order on the, 12th January 
1955 directing restoratjon of the land fo the complajnant Osman 
Geai* The order of cdpvictjon, however, was sef asido and 
Rampeary was acquitted on the 25th of November 1955. Then 
this application was filed by Rampeaty on the 23rd of Decem- 
ber 1955 for. setting aside the order passed by the learned 
Magistrate, It appears that Rampeary moved the learned Judge 
on'the a6th of November 1955, that is, ope day after the: order 
of acquittal was passed for a direction of the Officer- in-charge of 
the Watgunge Police Station to deliver possession of the pre- 
muses to her under S. 522 of the Code of Criminal Procedure. 
«The learned Judge rejected that application by an order dated 
the ist of December 1955 saying that he could not pass any 

_ such order as he was functus officio. In fact what Rampeary 
safked for was not really an order uje. 522 of the Codo of 
Criminal Procedure. Under that Section an order for restoration 
of posscesion can be made only on conviction- when there 18 a 
particular finding, But bere is a case where on conviction an 
order of restoration of possession to the complainant was made 
by the Magistrate. What she was 1n effect asking for was in the 
first place an order setting aside the order of the learned Magis- 

. trate under S. 522 of the Code of Criminal Procedure and 
~ secondly an order directing restoration of possession in her 
favour. Evideathy, wacither the learned Magistrate nor the 
learned Sessions Judge was in a position to pass any such Order 
there being no provision in the Code for any of them sttuog 
aside such order. Suchyan order can bo set aside only on revi- 
sion by the High Court when it appears that the order ıs not 

, sustainable in law. Now the basis of an order under S. 522 (1) 
of the Criminal P. C. is a conviction together with a certain 
finding thet the cochplainant was dispossessed by | force or 
show of force br criminal intimidation. As soon ss the convic- 
tion 1s set aside the whole basis of the order disappears, Conse- 

- quently it is opén to the High Court after the conviction has 
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Criminal Procedure and to direct restoration of possession to the 
party who has been dispossessed by the order under °S. 522 (1) 
of the Code of Criminal Procedure. This is the view taken by 
a Single Judge of the Allahabad High Coatt in Malkhan Singh 
v. Emperor (1), and N.K. Sen, J.* in Nenda Lal Des v. Benoy 
Kumar Das (1), of this Court. 


This petition in revision therefore esis It 1s ordered 
that the order passed by the learned Magistrate under S. gaz (1) 
of the Code of Cfiminal Procedure directing restoration of posse-! 
ssion of the premises No. 18/H/5. is set aside and the’ learned 
Magistrate 1s directed to* put back Ram Peary who had betn 
dispossessed by that order, into possession. 


This rule 15 accordingly níade absolute. 


B. K. BHATTACHARYA, J. lage. —— 


8. C. 


"Order accordingly, 


(I) (1945) A 1. R. All, 226 
B) ussn Cn Rew. No feo ° 


. ', * . 
been sct aside the order under S. $22 (1) of the Code of . 


P 
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: "Bere the Chief Justice P. B. Chabroselti ond 
. Mr. Sustion B.C. Lahiri. 


. 


as 7 SREE SREE, SWAR SRIDHAR jw * g 
ANENDRA NATH GHOSE & OTHERS * 


Schere decree Whna execstabie Code of Civil Procedere ( Act V of 1908 )— 
Order XXI rules 35 aod 36— If. gpplicable to 2 m decres— Order XXI rule 
Ir Mies 


A decree framing or confining a scheme relating to a debuttar is not 
-Per ose [n execirtible, Whether rt Is executable or not would depend 
Upon the constriction of the decree in ach particular case. 


Thero can be no doubt that convinenëa ànd, equity are all in favour of 
1 scheme decree being executable, because f the rights, declared by such 
a decree can be worked out in execution, the delay and the disadvantage 
e of further litigation by a a protracted sut can be . At the same 
time, ifa decree is not by nature-executeble, the 1 resulting 
Eem teparer not baig abla ta erento ii cuba e n for holding 
that ıt ıs executable. Ifa scheme decree is merely of a declaratory nature, 
it is Obvious that iti 13 not executable, because a dedaration contained in a 
schems decre®, can no mora be executed than a declaration contained in any 
other decree’ ` 


On a construction of the scheme decree in the present case, 


Héld—,that the provisrons contained theren bang purely of a declaratory 
nature, the detroe was not executable. 


Under a Scheme dazren as under a deres na Parttion Suit, all the 
parties mey have rights and all of them ray be in the position of plaintiffs or 
dependants” Rules 35 and 36 of Order XXI of the Code.of Cwil- Procedure 
` do not apply in terms touch a decree, " 

Rale 15 of Order XXI of the Code contemplates execuuon by joint 
decree holders against persons liable under the décree. Execution of a 
dacree for joint postestion by one of the joint decrea holders agunts the 
other appsarg to be añ mposubio notion . 


. The maieijsl facts Vill appear.from the judgsient. 


PE: P. T m ELM Adi 
Sridhar Chatterfoe tlie Réspoadeats, 
e * OPigintl Side Suit NG; 118 of [356 * 
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` eml “The judgment of the Court was as follows : dec 
[958 .- e] Ree Rs Sy 
ECCE P. B. CHAKRAVABTTI, CJ.: : 


D bd . 


gi ded ‘This ss an appeal against af otder of P. B. 2. Mokherjl; J. datga, 


the 22nd of February, 195%, upholding with certain modification" * 
un order made by the learned Master on the 19th of December, 
1955, directing execution of what may be called a scheme deorece. 
‘ By the ordér of the learned Judge, respondent No., Jntnendra 
P.B. Chakravariti, J. Nath Ghose, was directed to be put fhto joint possession of 
' certain rooms of premises No. 41A, Grey Street and also to be . 

put into joint possession of the rest.of the premises occupied by E 
tenants in such manner as such property admitted of. The appe- 

! llant complaint of that order, but in order to underttand the t 

D nature of its many polnted complaint, it is necessary tO state | nE 

briefly certain facts- — , EAD í 


vs 
Joanendra Nath Ghose 
& Ors. 


It appears that “there was a debutter constituted of two 
- houses, namely 41A, Grey Street, Calcutta, and Tre Grey 
> Street, dedicated to Sree Sree Iswar Sridhar Jew, the appellant 
- i before us.” Sometime before 1948, the members of the settlor’s 
family, or some of them, purported to reconvert the debatter 
Property into a secular one by the consent of all the members 
of the family and under the distribution of the properties which 
i ; followed, the two houses were allotted to one of them. The 
A allottee mortgaged the houses to a third party and à. execution 
of a decree, passed in a surt brought on the i mortgage, they 
^ were sold and purchgsed-by certain persons who may be called 

the Dutts. On the igth of July, 1948, a suit “was brought . 
7. by the appellant before us, as represented by {ts next friend, one 

, Debabéata Ghose, who is the virtual appellant, a agains? respon- ^ 

dent No. 1 and other members of the family as also the purcha-* 

^ sers at the mortgage sale. The appellant asked fps a declaration | 
that the propesties belonged to it absolutely and that the tram 

sactlons had with regard to them by the defendants were utterly `° 
. . void. That.suit wgs decrood, the absolute title f tha appellant 
~ — before ua ın the said properties being found, but not stopping 

; -üt making that declaration, Bose J.,, who hoasd the suit, ‘also A 


` s . 
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+ directed a scheme to be framed. ‘In pursuance of that direction, 
a referenct wes made to thé Assistant Referee of this Court for 


drawing Up a scheme, 


D 


ao The Dutts did not accept that decree and appealed 4o the 
appellate Division of this Court, Their appeal failed, but they 
proceeded on further appeal to the Supreme Court. That 
appeal was alsqunsuccessful. The judgment of the Supreme 
Court 1s reported in See Spes Iswar Sridhar Jew vs. Susila Bala 
Dasi (1) x 


y 


1 have omitted to mention that with regard to one of the 
properties, namely 4o[2. Grey Street, the appellants suit failed 
~on the ground of limitation. Its success, therefore, was limited 
` only to the other property, namely premises No. 41A, Grey 
Street, which 18 also the subject- -mattot of thie present appeal. 


^ 


The Assistant Referee of this Court framed a scheme in duc 
course and made his report on the yth of March, 1955. The 
scheme was a most elaborate one, but for the purpoge of the 
présent appeal, I need refer only to three of its clauses. By 
clauso 6 it was declared that the names of the then shobaits, 
who are also the present shebaits, were Shri [nandransth Ghose, 
that 1s to say, respondent No. 1 before us, and Shri Debabrata 
Ghose that is to say, the next friend of the appellant in the 
present appeal. » By clauses 7 and 8, which may be taken toge- 
ther, 1t was provided that the estate “shall be duly and properly 
administered and managed jointly by the shebaits herein before 
mentioned, and further that” th e*management of the debutter 
estate shall devolve upon the shebaits jointly end they shall be 

: jointly responsible for the management of the debutter estate.” 
g Cifuse 15 declared that each of the shebaits would have the right 
“to reside in the debutter estato vix, at No. 41A, Grey Street” and 

, after setting’eut how the remaining rooms were to fe utilised, 


the clause procgeded to say that three rbome with the kitchen ` 


and latrine in the second floor would be set apart for the use of 


b, 0*7 * vq asysta 498, 


Sree Sree Iswar 
Saidter jew 


vs 
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& Ors. 


„B. Chakravartti, J. 
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the shébaits jointly. Among the duties of the shobaits? which s 


were . prescribed in great | detail in clauec 9 of'the, scheme, was 
the duty to realise rents from the tenants and eject "or 1nduct 
tenants into me tenanted pags of the debutter house. ex g 


4 


Thé napore of the “Assistant Refcrés, „together with ‘ite < 


- scheme framed by him, came up for comfirmatin before P. B. 


Mukherji, J.; on the roth of June, 1955. The learned Judge 7 
confirmed the report and passed a final decree. ‘In. the mean- 


. time, on the 23rd of August, 1954; Debabrata Ghote had 2c 


brought a sult in His owm name as also in the, name of. the 
deity,, bein Suit No. 2589, of 1954 for the removal of Joahendra 
"Nath Ghois, respondent No. I before d. ds, and for other reliefs. 
In confirming the seheme, P. B. Mukherji, J, made the reser- `- 
vation that thé confirmation would be without premdies to the =~ 
result of thit sat A gne 

Therefore, respondent No. 1 ne to ete the decree" 
at confirmed and filed a fabular “statement In the ‘usual form. 
The relief asked for was joint possession of one room in the 
ground-fioóf ı aid three rooms with” the kitchen and latrine on . 
the: second floor of the premises and also symbolical joint posse- . 
salon of that part of the | premises which wes in the, occupation 
> of tenasits, " On that tabular  ståtemedt, the learned Master made 
an ordet on the roth , of December, a 1955sothe effect that there 
would be the usual order for possession undec Order XXI, rules 
35 and 36 of the Code of Civil Procedure. As Atan up, the order 
directed the Sheif to put the applicant, that 1$ to pay, Jaanén- 
dra Nath Ghose, in possession of those rooms of the/ premises 
which wore thea in possession of "Debabrata*Ghose under Order. 
XXl, rale 55 of the Code of Civil Procedure and ito fo put the 


: „applicant jn possessioà of the tenanted fooma wader the provis i 


pone need The order thus read as if. it was 
g the property tb be put into the sole j of 


jah Ghése. . 


- Again dis di cias ord aided mni da “gale 
tk cs Chambers Sont th ji f Jam 
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* 1956, tetathàble” on the srst of January, following. By the Civil 


1958 


f ‘summons it was prayed that the ex-parte order made by the | 
Master 1b the execution pioceédings might be set aside and the 
prncipal ground ‘taken was “that the decree which was being s 

res Sree Iswar 
sought to be executed was noi e decree for possession at all, . Sridhar Jew 
pu merely a decree, , confirming a scheme, as £stned under the 
dircctions of the Cont. Hespondeat No. 1 resisted the appl- 
cation on the merits’and also took the ground thaf it was barred 
by tion? By an order made on the 22nd of February, 

E iir. B Mukharj, J, upheld the order of the learned Master P-B. Chakracarin, J. 
with the modification or clarification, that, ithe applicant for 
execupion would be pat in folat possession slong with Debabrata ` 
Ghose, both’ of the residential part of the premises and the 

.  tenanted part. It s against that order that the present appeal 

“is directed. ` 


vi 
Jranendra Nath Ghose 
& Ors 
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x In support of the appeal, Mr. Sen has urged - ‘before us four 

^  .pomte His principal point 1s what bhid been urged on behalf 
of his client before the learned trial Judge ; and he has contended 
that there wis nothing id ‘the decree, confirming the scheme, 
which was capable of execation. Avscheme decree, he bas, 
contended, cannot be executed. His next point 15. that neither 
Rule 47, nor Rule 36 of order XXI of the Code of Crvil 
Procedure could apply to the present case and, therefore, the 
order directing execution in accordance @ith those Rules was 
erroneous. His third point is that the applicant for execution 
was the defendant jn the suit in which the decree was made 
and as a adgment-debtor, Be could not execnte tho decree’ as 
if he was a'decree-holder. His last potnt 1s that, in any event, i 
even assuming that the decree @ a decree for possession, it is a 
decree for joint possession ; 10 favour (of both Debabrate Ghose 

. aod Jnanondra Nath Ghosé and, consequedtly, beiüg one of tbe 

Jj Jülnt decree holders, Jnanendra Nath Ghose could not execute 

T the decree SE other decree holder. » 

On belli the respoadent Mr. Chíuérgie "has contended ' 

that the appellant's appedl Before the eared Judge against the 
order of the, learned Hune was plaidly barred by limitation 


, cml | 
41958 
—— ` 4 


, 
Sree Sree' trwar ' 
anemer Jew 


S aenda o [o Ghose . 


=- , 


P-B. Ckekravariti! Jo 


4 fer 
V ron 


` 


IN 


: ; CALCUTTA LAW JOURNAL . ` "EN I 


- udder Rille N dere d Eti Origine Side. ' 


- He has next contended that there is eno absolute, rule that a 
reae eaa idm exetuted in 
, any circumstances, and that where ra decree ‘is by ; ‘ite terms 


>, capable of eiccation, no valid plea against id executability. an 


be taken. Mf. Chatterjed farther contendéd that: ‘the fact the 
_-Jnanenden Nath “Ghose was a defendant in the ‘uit anda 
judgmient-debtor under the decree could not disablé him from: 
setking tó execute it, if thé decree gave him’ any “rights which. 
were capable’ of belg enforced by exétuton. Mr. Chatterjee 
did not deal specifically with thc'a appellants’ argument based on 
Rules 35 and 36 of order, XXI of ihe Code of Civil Procedure, bur 


being a.joint -dectees ii favour ‘of his client and’ Debabrata 


ur Neu n vH spem i 


prux i ac doma DET " 
^ ast 
If Mr. Chatesefea, objection c on tbe ground: af initia 
-be & good, one, it will nanccossary to examine any other point, . 


Ww “bat it appéars to me that the-objéction must fail. It is true that 
Te Rule 45 of Chapter VI o£ the Original Side Rules docs lay down , 


that an appeal from: an , order made by the Master muit-be made 


^U swithin five days after the decision complained of,” but the Rule 


adds 'a qualification namely" ‘or such further time as may 
+ be allowed. by a Jüdge.or thé Registter or Master. “The 
` poiat , of limitation was taken in Jananendra Nath! Ghose's 
, aidavitin-oppoution: in’ the! boldest possible” manner, all that ' 
"wis said- being that the appellant's application was barred by 
limitation. That, ,manner of ‘statigg an objection as to ‘hmitation 


- hardly gives '1 “aay »warning to tho adversary ‘ss to what tho point 


ically is end’ I think" Mr. Chatterjee’s point before v could be 
` properly ‘met by the answer that if his client bad pleaded limita 


x ' -conceded with his usual faienesi that he realised that the decree ` 


tion in concreate, ‘terms, the appellant might haye brought to the | 


notice of the Gourt facts by which the objectien as tofimitation ` 


_ rely upon‘ the defect “in thé pleading in order to overrule the. 
+ objection of Mr. Chatterjee. The’ Rule clearly says that a period ' 
"of ve days Greacibed by it can bs extended byethe Tos" The | 


could be adequately answered. It is, however, nof necessary to ° 


x^ 


‘ 


, 
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~œ within time. Mr. Chatterjee submitted that the order nowhere a 
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of objection as to "imitation was specifically taken in thd afidavit- 


in-opposition, and Mr. Chatterjee, who was also in'the court 
,. below, bat informed us that heactually urged it. The order of 
the learned Master wis made, dn ghe rth 9f December, 1955, 
- aod, the ‘application® by way. of an appeal was oð mado till the 
~. Sist of January, 1956.° Prima facie, therefore, tho application 
was time ‘barred and if the learned Judge was net prepared to 
- extend the tims, he would ‘obviously have thrown oùt the applica- 
tion, .on. the ground of limitation and not troubled himself with 
1t farther. , In fact, .. .. However, the application 3 wes not 
thrown‘ out, but. ‘an order, Zn positive character was ; made, It 
is thas perfectly ‘clear that the learned Jodge entertained the 


application aod made and order upof it and he could not have - 


done so, unless he was willing to treat the application as made 


vo tald that the ' time had been extended, but since the application 


z 


¢ 


yas not dismissed, but, on the other hand, and order was made 
on it, it must be presumed that the learned Judge extended the 
time, The polat of limitation ‘taken by Mr. Chatterjee n must, 
therefore fail 

y Taking “now the appellant's points, the first point 1s that the 
decres in tbe present case, being merely a decree confirming a 
scheme, was not by its very nature executable. In support of that 
‘argument -relfance was placed -on the decision of this Court in 
Atul Krishna Roy- ‘Vs Manmatha Nath Rey (1), That also yas a 
case’ where an “application was made for the execution 

“of s scheme decree. relating to debutter. It appears that the 
deity .was not mado a part% to the application so that, 
it was bound to fail ib any event, but the leàrnod Judges, while 
referring tô ‘the defective constitution of the ‘application, 
did also hold, in agreement with*a decision of the Madras High - 
Court, that a scherge decree was not executable. They gave no 
reasons, bfe fher own, but merely relied on the decision in 
^ "Vaütkilinga Mudaliar-Vs-The Beard of Coutrel, Sri Tigegon- 
joswami Debeshthanam, Tircserur (2). S 

(1) (1955) “Al. R. Cal., 215 

AR) (1936) LL'R. 59 Mad 7S1. ^ 
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Cm 2c 7 TRES are cadier eculons of the. Md High Court as . 
n ‘dso a, decision of the Bombay High ‘Court where 1t has been 
T ——— held that s scheme decree ıs not pe inexhpu table» and that 
i HORN Á what is to be seen in each case isewhat the directions *contained 
! Srba Sree kowar 

Sridhar,jew * ia the decree arc. - That 15 the view which appears to have*-been 


_ Jnanendra Tath 6 taken by, the* Madras High- Court 1n its darlier decision ingSri 
, _ Thyagdrajaswami Devasthanam Tiravelur-Vs—Baleyes Ammal and 
e 1 = ethers (1) followed in Vythilinga Padarasannadhi-Vs-Beard of 
ý Control, Thiagerajanoami Devasthanam (2) aod -by the, Bombay 
"PB. . Char J- High ‘Const in’ Damaderbhat- -Ve-Bhogilal Karsoridas %3). Ms. 
Heats , Chatterjee contended that ¢he correct View was that taken i in the 


£f Le ON decisions to" which I havequss referred and that whether ^ Of not 


ù a scheme’ deéree was ‘executable ‘would depend upon the, 
1 : 2. construction of the decreo in each particular case. Hd 
£ Te appa io me thit for the purpose of the present case, : 
n Soci, CV we miy accept the modified proposition of Mr. Chatterjee rather 
“4 A ^ thia protéed on the abiolute' proposition of Mr. Sen: There 
71 5, 7 | + dn Bedo doubt: that convenience and equity arc all in favonr? 
: wot . ofa scheme decree being executable, because if the nghts' 
a + declared by such 2 décree cin bo worked out in execution, the 
' delay and the disadvantage of further litigation by. way ofa, 
gor o$ s protracted suit can be avoided. At the same time,-1f a decree . 
. ig not by natuté executable, the inconvenience resulting from 
tet ~ tle parties hot being able to execute it can be no reason for 
.* . ` holding that ıt 18 executable. Ifa scheme decree 1s merely of a 
“ declácitory aature,tit 15 obvious thet 1t 15 not executable, because 
"n declaritzon, contained in a scheme decree, esat be moge bc 
excited than d declaration contained in any other decree. 
a ' “Whether tt is also correct td oty that eveh 1f a scheme decree 
UR à miy contaid some provisions Of a directqry nature, it will not 
- be executable even ås regards those provisions, ar the Madray 
* High Court has held ın its later decisions, iti» not necessary to >, 
` conatdet in the present àse. it appears-to me that even if we 
DES Y | s apply thé test fofmilated by Mt; Chatterjee, the decree *in the 


, d W d929 ATR Made cS 
anil Q) (1932) ATR Mad 193 ° * 
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present casé cannot bo bald to be’ txocufable. E: 
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- "The'decree of P.B. Mukherjee, J., merely refers to the report Cm! 
of the Agaistant {Referee and. gives the following direction : 1958 
“The scheme embodied therein be and the same is hereby confir- cy. 
mcd.' For the actual provisions pf the decree one has, there- : 
Sree Sree Iswar 

fore, to go ‘to the etheme itself. I have already gferred to the Sridhar jew ^ 


(Muses of the schenfe which are material for our present 
purposes. Clause 6 does no more than declare who the present 
shebarts are Clauses 7 end*8 do no more than declare the right 
of Jnanerftira Nath Ghose and Debabrata Ghose to manage and ‘ 
administer the debutter ‘properties jointly. Clause 13 again P.B. Chakravartti, J. 
,does'no more than'decláire that three rooms*of the house with 
the kifchen and the latrine on the second floor would be set 
apart for the joint usc of the-shebaits aad that each of the shebaits 
shall have the right to reside in the debutter estate. As regards 
-"- collection of rents from the tenants, clause 9 merely mentions 
.1t among the duties of the shebaits. Nowhere does the decree 
say that the shebaits or either of them 15 to be put in possession 
M of the house, whether actually or symbolically and nowhere 
does the decree direct anything positive to be done * It concerns 
raci£ only with declaring the rights of the then shebaits and 
stops at making that declaration. It appears to me to beclear ^ ] ' 
from the provisions of the decree thet however executable a 
scheme decree may be in regard to provisions of a directory 
nature which it may contain, the decree before us 1s not execu- 
table, because it does not contain 'any such Provision The 
first. point ken o on behalf of the appellant must, accordingly, 
succeed i 
/ M 
As regards the polot based upon rules 35 and 36 of Order 
XXI of the Code of Ctvil Procedure, I think it correct to say 
that those *Rules do not apply to the Present case in terms. I 
de not, however, think that dt could be urged against tht 
jf executioa of the.decree by Jnanendra Nath Ghose that he was a 
defendant bo the sut and a judgment debtor undes the decree. 
„dE tha decree ewas ‘otherwise executable and gavo any rights to 
Joanendra Nath Gifose which could be enforced by execution, 
tho fact that he was formorly a defendant in the suit and a judg- 
ment debtor under ghe decree, could not possibly prevent him 


vs 
Jnanendra Nath Ghose 
& Ors. 


Jndnendra Nath Ghose 
. o & Ors. ' 
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from working out the decree by execution. - Under a, scheme ^" | 
decree as under a decree in a Partition Suit, alk the, pattles may B 
have rights and all of them- may bo dn the position of pian or 
defendants, E ue ` é CE . a 

- z $ K 7 4 . Paoi 

The last point taken ‘on “behalf of tHe. íppellanė, howevas $ 
is one to which also effect must be given” In fact, Mr. Chatérjee * A 
conceded frankly that he was uoable to fornssh' añ Adequate ; 
answer to't on behalf of his chent. Erea assuming’ that the 
decree is a decree for possesindn, if 18 a decree Kor joint , 
possession and a dtcree fdr joint possession 3. to be executed in ' 
‘the manner laid downan Rule 13 of Order xxi of the’ Code. « 
But that Rule obviously contemplate execution : by the joint 
decree-holders against persons | lable under the. decree. Execution. <\ 
- of a decree ‘for joint possession. by one of the' ‘joint: decree- 7 
"holders. against the- other appears to, me, 'to be an impossible t3 
notion: Mr. Chatterjee with his usual candour cohceded that. 3 
he was unable to make out.a case to the contrary. EE 


pe 


, Tf the last. point taken, by the appellant to, which wear c 
giving effect be fatal to the application for execution, it was 
> really not necessary to > discuss the general question as to whether 
the decree in the present case 18 or is not executable , „We have 
done so however, in difference to an argument of Mr. "Charterjee 
that since his chent has undoubtedly certain righta onder the | ' 
decree, which he may scek hereafter to enforce hy 1 means of a 
, Sait, he may be met with an objection: under “Section 47 of the 
Code unless, 12 dismissing his present application for execution, 
we make it clear that ia our wew, the decree is not executable 
and, therefore; the, question, of his ngh to jojnt possession 
which he may rase in a suit will not bea questiod relating to 
the execution or satisfaction or discharge of the decree. We have, j 
accordingly, thought it proper to coasider rhe principal argu- S 
ment advaneed before us on behalf of the sppelitat and to 
apren our 'vieysthereon. et K 


. . ‘ D 
4 
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For the reasons I have gives, thisappeal imust, ib my view, 


. succeed. Mr. Chatterjee has contonded that @ven if, the "appeal 4 


n Fs " . 


19997 05. . HIGH COURT i 247 
. 7. : . 
_ is allowed, bischient ought not to be saddled with its costs. In cml 
; my view, the submission of Mr. Chatterjee ta, 10 the facts of the 1958 
: case, aa tminently reasonable one. There can be no doubt what- ; —À 


soever that although Jnznendra Nash Ghose has been declared to Seed Srée loinc 
bya co-shebait wit Debabrata Ghose, pot only By this Court as Sndhar Jew 
CU Court of first instenée an on appeal, but also” by the Supreme 
s Court, persistent attempts have been made by Debabrata Ghose 
in the name of the deity to keep him out of the fruits of the 
decrec * Aftet Bose J, had directed a reference to be shade to the 
Assistant Refree for the framing of a Scheme, he made an 'appli- P.B, Chekreveriti, J. 
cation for an injunction regtraining Johoendés’ Nath Gboe'from  " 
participating ta the framing of t. Then even. after the scheme 
had been confirmed and a final decree'inade, he made an appli- 
cation for an injunction on Jnanendre Nath Ghose, restraining 
~e him from taking any steps for obtaining possession of the 
| debutter properties or from taking part in thelr management. 
ic « He made a third application forliberty to be given to him alone 
' oto realise the rents of the debutter property. ‘All these appli ` 
catións were dismissed. If his present attack against the 
attempted execution of tho decree. ducceeds, it. succeeds for a 
purely teclinical reason, because "Jnanendra Nath Ghose has 
mischosen hys remedy . The fact, however, remains as seems to' 
have been held repeatedly by this Court when dismissing the > 
successive applications made by Debabrata Ghose, that he has” 
P. been persisting in his attempt to exclude his co-shebatt from 
` participation 1g the rights and duties of the shebaitship i in spite of 
the declaration ofthe coshebait's fight, made by ‘the Courts, 
wbich his nov. become final. 


Y 5. 
Jnenendra Nath Ghose 
& Ors. 
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In the above cifcumstances, we allow the appeal, set aside 
the order qf P. B. Mukherjee, J, dated the zand of February, 

* 1956, a8 also the order of the Master dated the 19th of December, ` 
$ 1955 and dismiss the application of Jnanendra Nath Ghose for 
executidh,, At thé game: time, we direct that there, shall be no ^ 


e order for cbsg. ; "E 
DAT RUE: ae "EE any n 
, 8. C. Lahiri-J. I agree, pe es ; 
: oe ee Ee ca _ + Appeal allowed 
igs, HIC , l ES pes 
i '. t 2 g : " 
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^ Appeal Ne. 119 e f£ 2190-3, Nos a 
, Sut Ne. 3379 “of 1948. E 


. . ee 
S id . š i ` * 

P. B. CHAKRAVARTTI, C. J.: The facts of this appeal aro 
precisely those of -Appeal No 118 of 1936 which I have ^ ^ 
just disposed*of the only difference being that whereas 
the . application for cxegution in sthe other case was 
directed at obteinding, jojnt possession of the’ properties 
was made before the Master, the application 1n the present® case 
was for the appointment of Rectiver and that was made before " 


^ the Learned Judge. The learned judge, P. B. Mukberjı made the 


order on the 7th June 1956, directing the appointment of the =, 

official Recerver of this Court to be the Recetver of Premises No. 

41A Grey Street, Calcutta and of „the rents, issues and profits 

Hemob ^u cs i 2 uL 
1 have already explained rthe: nature dE the decree in my 

judgment in she other appeal The maim reason’ .why the 

appolotment of a Receiver was asked for by jn&nendra Neth i 

~Ghose was to secure proper realisation of the rents, due from the 

tenents and for proper utilisation of the amounts that might be 

collected. The provision in that behalf contained ın the decree 

is set out in'column 7 of the Tabular Statement in the following ` 

words :— , "ES X d 


. A 


“The' shebarts to, gollect diligently all rents ahd 
income of debutter property Vize 41A Grey Strect ” 
* y . 
‘The shebaits referred to 1n the decree include tho applicant, 
for execution. Ir seems to me impossible that s person who by + 


. ^£ decree 15 graen thé right along with other persons to "collect 


the rents and profits of a particular property, should himself e 
apply forexecution of such a decree by way of “the appointment : 
ofa Recover. Mr. Chatterji did not seek fo defend the order 
made. s ad i . . 
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The appl 1 accordiagly allowed. The order of P. B. 


Mukherjee, J. dated the 7th” Jane 1956 is set aside and the ` 


appheation’ ‘of respondent No. 1 fbr,execution of. the decree by 
IN of appointment of a Receiver 1s dismissed : 


There will be no order for costs. 


CIVIL REVISION 


Before the Mr. Justice S. C. Lahiri and 
Mr. Justics.Renupada Mukherjee’ 


NARENDRA NATH NAN DY > 
Vs 
x AMIYA CHOUDHURY s» 


The West Bengal Premeses Tenancy Act (W B. Act XII of 1956)—Section 17 
{(1}— Whit of summons oa Defendant— Unnecessary aitarmotwes wot struck ost— 
Mon-compliance with tbe provipons of Or 5 r 5 C. P. C— Whether wrt invalid 
or trregutar— laterpretatjon of Statutes— Section 99 C, P. C— applicability. 
(Per Curram) A 
Where (as in the present case), writ of summons was served upon the 
Defendant under Sectioa J7 (1) of theWest Bengal Premises Tenancy Act, 
1956, in H. C Form No (P) 5 in Appendix. B, Sch I of the Code of Civil 
Procedure, bit the unnecessary alternatives ware not stuck out therein, on a 
question arising as to whether such nen-complanca with the provisions "of 
Or. 5. r. SBE TS Gud niahditedi the’ summons, 


Hei: thi besos to follow the Prascripbods of Or, 5&5 C P, Code 


“did not invalidate tha summons, and a composrte wnt in which all the three 


alternatives werd combined, was at beet an irregular writ , 


* Ci Revision. Case No, 1478" of 1957, 
with Civil Revision Case No 147 of 1957 : ý 
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P.B. Chakravartti, J 


. 


„Cwl 


» 1958 ' 
C 


Narendra Nath Nandy 
va 
Amuya Choudhury ' 
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Fuld further, on tho facts, that tho regularity wat wayed by the 
Defendant end there es no questign of rej. 2 u$ oov 


: Tho caso of Madar Khan v. Kage Ab (1) not nah doded, Do 
\Per Louri, J »- Althongh pon-compliance ‘with Or. '5, R5 CP cap, 


does not invalidate "the summons 30 a3 to “affect” the rights of partesitm -- 


nevertheless the Statutory duty of the Court to determine at the time of 
issuing of summons for which of the three alternatives the summons is being 
sued and to strike out tha alternatives that are inept or inapplicable. ` 


„in ‘order lo determine whether provsons dYa mandatory enactment were 
directory "or obligstoPA the Ceurt of justice has to get at the real intention. 
of the Legislature, by carefully sttending to'the whole scapa af tha see 


Liverpoo! Borough Bank v. Tarber (2). "Whero the prescriptions ofa Statute! Su 


" to relate to the performance ofa public duty and where the invalidation of 


r 


, 


acts done in right of them would work Serious general inconvenience 9r In: ^ 


Juste to persons who have no control over those entrusted with the 


b duty without promoting the essential ums of the legislature, such pres- 


Criptions seam to be generally “understood as mere Instructions for the* 


guidance and government of those on. whom the iud is 5: imposed, or in ^ 
r 


other words, as directory only.” iT 


n Maxwell on Interprétation of Statutes 
(Bthedn—p381)  .- 

iC i 
Y Per Reaupoda Mukheryos, J The defect or irregulanty complained of was 
vat the utmost a procedural defect which did not affect the merits of the case 
‘or the Jureediction ofthe Court. v 2 HE 


1 > 
^ 


^ "Although Section 39 of the Code did not apply n terms to the present 
case, yet on the analogy of that section it might be Wid That a ‘defect in 
the summons which did not prejudice the defendant in his - defence should 
not bea ground for nullifying the summons or for rendering inoperative the 
provsions of Section 17 of the Westtbengal Premyses Tenancy Act, 1956. , 


Case rere tthe Den Bee by Deer Hooke 1. differing 
fram ‘the decisión of Banerjee J, in Modgrkhoa vs Karrer Alt (1). 2 


The materal facts will appear ‘from the judgment.: 
. Jnafendra Nath Bakski for the Petitioner. .° 

` Jyotish Ch, Banerjee & Amal K. Rey for thé Opp. Puts 
The yadgment of the ‘Court was a5 follows - : ` 


LES N ’ ' 
' D 


í -0 (1958) 62, W. N. 718 e 27. 
: (2), (1861) LJ. Ch. 379 `. RIA v5 
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, THE&RULE CAME UP FÓR HEARING IN THE FIRST INSTANCE 
. BEFORE DEBABRATA MOOKERIEE, J. 


` BEBABRATA MOOKEBJEE,. «—This application under sec. 
eats of the Code of Civ: Procedure end under Ath 227 of the 
Constitution is directed ‘against two orders dated February 25, 
1957 and May 9, 1957 made by the Second Additfonal Court: of 
the Munif at Alipore. 


The plaintiff opposite’ party instituted a sult for recovery of 
possession of certam premises let to the petisiéner. Tho suit was 
brought 6a August 16, 1956 and the writ òf summons served on 
the defendant on August 31, 1956 who entered appearance in the 
suit on September 17, 1956. On January 2, 1957 the written 
statement was filed. An application was made on January 7, 
1957 by the plaintiff opposite party under sec. 17 (3) of the 

, West Bengal Premises Tenancy Act, 1956 for an order that tho 
defence against delivery of possession be struck out. 


The learned "Muasif considered the-matter and found that the 
defendant had failed to pay rent for the month of Chartra, 1362 
B.S. He also held In effect that there was default in respect of 


À` rent for the month of Bhadra 1363 B. S." Thus there was failure 


according to the Munsif on the part of the defendant to pay or 
deposit the arrears of rent 1n accordance with the provisions of 
the West Bengal Premises Tenancy Act aod in that view the 
, defence agast delrvery of possession was directed to be struck 
out. ES $ * n ` 4 


x It appears an application wag made by the defendant petitioner 
for review of the ord&r directing the defence against delivery of 
posses sion? to be struck out. This application was heard in due 
eoarse and the learned Munsif came to the finding that no grounds 
bad been made eng which would justify reversal or modification 
Ed the ordes made earlier. e ! 


The defendant thereafter moved this one and obtained the 
present role." BOY 


^ OA behalf of tif petitioner 1t de been contended that the 
writ of summoos which was served ın this casd did not comply 
e. xu 2 


, 
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. . 
with the requirements of the law; such e writ though in effect 
a command of the Court was incapable of being ebeyed By having 
been expressed in an omnibus mgnner to do very many things ; f 
that only caused,confusion and robbed it of, 1ts comtent, *"fhe- 
complarat 1s tliat portipnsein the printed sugamóns form, whofly, 
inept in the case, have fot been crossed out with the result that 
the petitioner did not know what he wgs to answer. Reltance 
has been placed in support of this contention upona degsion of 
Banefjee, J. in the case of Madar Ķkas v. Kaiser Ali (1) 


“which ‘held that, the provisions relating to the issue 


of summons under Òr 5, % 5 of the Code of Cmil Broce- A 


dure were mandatory and fgllure to comply with the require- 
ments of tho rule would not amoant to service of a wnt of sum- 
mons within the meaning of sec. 17 of the West Bengal 
Premises Tenancy Act, 1956. 


If one may say to with respect, the principle enunciated in , 
the decision is bound to-commend itself to everyone connected - 
with the administration of yustice in the country. The learned 
Judge's teprimand has been timely. It 15 indeed desirable that 
the defendant should not be served with a piece of paper requir- 
ing him to do quite a number of things wholly inappropriate to 
the case concerned and perhaps irrelevant to the question raised 


in the suit. 


R.5, Or. 5 of the Code provides that the Court shall deter- 
mine at the time of issuing the summons whether 1° shall be for. 
the settloment of issues ofily, or for the ascertainment whether 
the suit would be contested, or for final disposal of the suit; 
and the summons shall contan *a direction accordingly. The 
terms of the rule require the Court to indicate with pregision the 


. potpose for which the writ is isvugd and there can be no question, 


that it 15 highly desirable that a defendant should be told with 


* precision whag exactly 1s the purpose for which "the wat his beea 


‘issued. Bot that is about as far at one cuo go í ` 


It is to be considered whether in the ‘acts of” this case it 
would be necessary or proper to insist upon a iesu compliance 
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with the requirement of the rule; Tho writ of , sum mons that 
was actually servgd shows that it was in common form but the 
different Alternatives mentioned in it had not been crossed out 


p 


It has accordingly beed argued oñ behalf of the defendant pet- 
tiqper that,ıt was nôt known for what, purpose ° bis Attendance 


^ "iras required on the dite mentioned in the summons, 


~' 


It is truc, the writ in this particular case was defective in the 
“sense thal it did not indicate for what purpose’ the attendance of 
* the defendant was required on the day mentioned in 1t. Never- ^ 

theless, I think, 1n view of the fact that tho ult was accompanied 
by a copy of the plaint the defendant could not possibly ‘have 
been left in doubt as to the nature of the suit, the grounds upon 
which it bad been brought and the relief that was claimed 


Merely because the writ of summons actually served did not ~ 


specify with precision the purposg for which the attendance of 
the defendant was required on a. cular dste, would not, in 
my view, invalidate the proceedings. The defendant could not 
Possibly haye been misled that he bad been sued and commanded 
to be present in Court on the date mentioned in the wnt The 
copy of the plaint with which he'bad been served, made abun- 
dantly clear, the nature of the suit and the relief claimed against 
him. In those circumstances, Iam not prepared to go to the 
length of Saying that tf the defendant is served with a writ of 
summons, not accurately filled in, he can raise the plea that such 
Wats not a wat of summons at all, so as to repel the provisions 
of s. 17 of the “Weat Bengal Premises Tenancy Act.! In my 
opinion, 2 bad writ cannot extinguish the cause of action or even 
tbe suit sor can such writ be "pleaded. in bar of proceedings 
under sec. 17 of the Act. k 
è 


i © Uthink the complaint loses much of its force in view of the 
words uged'in set..17 of the West Beogal Premises Tenancy Act 
1956. The*yords of the section are as clear as imperative. It 
ays that on a° suit “belag ‘instituted oh any ‘of the grounds 
mentioned in' sec. 13 of the Act, the tenant shall, within one 
month of the service of the writ of summons on him, deposit. in 
court ot pay to the fandlord the rent 1a respect of which default 
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hes occurred. "Thus a statutory daty is cast upon the tenant to, 
make the deposit or thé payment within a presctibed time and 
that time is to be calculated with reference to-tht date da which 
the writ of, summons is servod upon him. In essenco the wait 
mentioned in scc. 17 is no mdte and no lesa, than ‘mere’ notice 


, that time rufs from a particular date apd cnds with apothfr, | 


within which a cortaifi act is required to be done. In this view 
the defect .in” the writ loses much of the mischief of being an 


inchoate document, In the ‘context of sec. 17. no question ` 
(Properly armes as to the purpose of the summons as long as it . 


serves its real purpppe.of notifying time, Indeed the petitioner 
was under no ilh on and knew wel! the purpose of the docu- 
ment, however imperfectly drawn up, and had already made his 
defence. A defective wit may have some relevance or signifi- 
cance in, „the context of regolating procedure of the suit itself ; 

but even then; sec. 99 of the Code steps in and cures the defect 
and saves the decree since a defect in tbe writ is no more, than a 
mere irregularity in a proceeding in the suit, not affecting the * 


merits of the case, or the jurisdiction of the Court. `, 


` The view I take seems to be not in consonance with the view, 
taken of the matter by Banerjee, J. in the case cited above. I 
think, having regard to tho importance of the question raised. 
the matter should be decided authoritatively by a Division 
Bench of this Court. Let the records be placed before an 


appropriate Bench. i 4 


Y need not go Ito tio merits of the cus in view of the refe- 
fenes 1 have just made to the Division Beach, 


[ The Reference came fo be heard Bebe Diven Bench | 


The material facts will appear from the judgment. . 


Jnanendre Neth Bakshi. for the Petitioner. E s P 


Jyotish Chandra Banirjes and dinal Kamer Hy for the 
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The Judgment of the Court was as follows ;— 


8.C, LAHIHI, J. :—The queStion that arises for consideration in 
this cage is whether the learned Moasgif was'right in striking out 


the , defence * of the defendant petitioner under the provisions , 


of the West Bengal Premises Tenancy Act of 1956. Thè facts 
which are material for the purposes of this Rule arp these: the 
petitioner is a monthly tenant under the opposite party in respect 
of a portión of ‘premises No. 33/1 Russa Road at a monthly 
rental of Rs. 65/- according to the Bengali calender. On August 
16, 1956 the opposite party instituted a sait fog *jectment against 
the petftioa er on the allegation that the petitioner was a defaulter 
since the month of Pous, 1362, The petitioner entered appea- 

tance ia the suit and filed a written statement denying that he 


os was a defaulter. On January, 7, 1957, the plaintiff landlord filed 


an "application vader section 17 (3), West Bengal Premises 
, Tenancy Act of 1956 for striking out the deference of the peti- 
toner agaiost delivery of possession.on the allegation that the 
petitioner had failed to pay or depositin Court an amount cal- 
calated at the tate of rent ast paid together with the statutory 
interest at the rate of 8-1/3 p.c. pa. according to the terms of 
section 17, (1). After hearing both sides the learned Munsif 
found that the petitioner had failed to deposit or pay the rent for 
Chaitra, 1362 B.S, and also .the statutory interest for Bhadra, 
‘1363 B.S, and in that view of the matter struck out the: defence 


7 of the defendant Pennet aga inst delivery of possession by an 


order dated Februar? 25, 1957. There was an application for 
review of that order at the instance of the defendant and that 
application was also rejected by ` An order dated May 9, 1957 
Against both the orders the defendant móved this Court and 
obtained theaprdsent Rule. , 


"Te writ ef summons that was served upon the defendant is 
in the revieed H. C. Form No (P) 5 in Appendix B, Sch. I of 
the Code of* Gil Procedure. It contains thres ~ alternatives 


which show thet the summons 1s for (2) final disposal cf the sult - 


or (b) for 'ascertalnment whether the suit is contested or not or 
(c) for answering thg claim which is oqurvalent to settlement. of 
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issues. There isa note in the body of the summons to the 
effect that the unnecessary alternatives or the "alternates. "that 


out and above all O. 5, r. 5 of the Code lays down 1n, mand&tory à 
, language that ge the time of the issuing of sdmmoas the Court 


_ “hall determine? “whether the summdns sÉall be for the ‘settle =’ 
ment of issues only or for the ascertainment whether the suit- ^ 


will be contested or for tho fine] disposal of the*sult and the < 
summons “shell contain a direction accordingly”: | In “spite ,of 
these directions of O. 5, 1.5 and the note in the body of the. * 
summons ue wat tbt was'actually served upon the ‘defendant 

^ 1n this case contained all the throc alternatl ves without: any ^alter- C 
native being crossed oat. ‘The questions that have amen ares 
whither this'fatlure to comply with the requirements of O. 5, 


pa£tlcular case should Be struck, , 


I 5CP. "Code and the direction 1a the body of the ,summobs DT 


D 


' > Bhadra, 1363 B.S. The materials upon which the Idarned Adyo- 


itself lavalidates the writ c of summons and whether the service of 
such a writ amounts to "acrvice ofa writ of summons" within e 
the meaning of section’ 17. (1). of the West Bengal Premises f 


Tenancy ;Áct of 1956. Banerjee, J. bas answered tho frst P 
question la the affitmative and’ the sccond question in’ the w 


negative in the ‘case of ‘Madar Khan v. Kaiser Ali (1) 
Debabrata Mookerjee, J. taking: a different vie w has referred 
this case to the Drvision Bench. If the view expressed by, 
Banerjee, J. 10 the aforesaid case be accepted the petitioner is‘ 
eatled to sucbeed and’ the order of the Muasif is liable to' he set. 


aside. d St, ` . AS à . "e E 3 


a a + 3 "E 
"Atthétime of argument ‘before us the learned ' Advocate 
appesring for the petitioner madoean attempt to establith that | 
the question of lw does not arise for consideration because upon . 
the materials on the record 1t shouid be held that the ‘petitioner’ 
made no default whatsoever, I havt already stated that ; accogding" © 
to the finding of the learned Munsif the defendant did not psy 


D 


tho rent for Chartrs, 1362 B.S. and the atutctory tglerest for * f 


cate relied did Rot, however, satisfy us that the “findings arrived. | 


B M , = ta 
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Cat by the learned Munsif were wrong and, moreover, the fiadings 
arrived at being findings of fact weiare not prepared to allow 
the pétiüoner to’challehge.those findings in revision, ` , 

D . The fantamentat question ‘ts " whether non-c8mplianc e with 
ethe provisions of Q sr. «C. P Code* invalidates the "writ of 

,  Samntons. If Or. 5, r. 5 be held to be obligatory er 1m perdtive,” 
anything done,in violation of its provisions will be void; xf, on 
the othet hand, it 1s directory only, a failure to comply with its 
requirements will be a mêre irregulariy which will not invalidate 
the act done in the absence of prejudice. Bgtrec, Jj. bas held 


that the provisions of O. 5, r. y are mandatory and a disregard , 


of those provisions invalidates theeact done O. 5, r5 
undoubtedly expressed in mandatory language and the word 
~e “shall” occürs twice in that ‘rule. ^ The language of the Rule 
„lends support to this conclusión. ^ Hus Lordship also relies upon 
~ the decision of the Supreme Court in the case‘ of Sangram | 
> Singh v. Election Tribunal (1). Ih that case the Supreme Court 
was considering the question whether a Party who had, 
: failed to appear at earlier stages of a proceeding had a 
fight to appear at a later stage and in considering that 
question It ‘was examining the different provisions of the 
Code with a view to show that-there was nothing in the Code 
which went against “the cardiaal principle that a party has £ 
tight to appear and plead on all occasions when that ‘cate comes 
on for hearing". ` The portion of the judgment which has been 
quoted by Banerjd J. 1s merely e recital of the Provisions of 
O. 5, r. 5 sad has no bearing on the question of the effect of 
non-compliance with O. 5, r. 5 , The judgment of the 'Supreme 
Court being ont of th way we are left with the only question 
whether the mandatory language of O 5, r. 5 leads to the con- 
qution that a disregard of its previsions will invalidate the, act 
done. Bee ae ' 


. - * 
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* The questien whether a mandatory enactment must invariably 
be held to be tmpefative has engaged tho, attention „of Raglish 
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\Courts fom the earliest times and it bà bed jid "v iB. 
several cascs that mendatory Jeirliesiciag: Gade tiib- ~ 


. * tances, be considered directory: Lo x rr] 
fr) 


"down" obseryed Lord Campbell (Eord Chancello. 1861 “as to ^ 
whether. mandatory enactments shhll be corisi8iéfed dizé&osy Say, 





4 


` 


- 
5 


t 


Amma Choudhury: ^ or oblightory with an implied zulljcitrori for disobGdiBcE. Iti" 
——— ; the duty of the court óf justice to pel a the real Iditehtiói GE tHe’ 
S.C Lehiri, J. « Legislature by carefully attending to the whole scope of the Sta-' 
, tate”, Seo Liverpeel Borough Bank v-Turner (1) Maxwel oh Inte: 

: ae t 5 pretation af supana (roth Edition) Pige "jn cbedtvés di follow : s; 
E ae , ' "rice Nie pi prescriptions bfe Static relate te the ' 
"e bios . : Peformance oj ofa public duty and where the invali-', 

: dation Of acts ‘done in fight of them would work 
f ~ serious genel inconvenience or 10justice. to persons 
x ii Who have no control over those entrusted with the 

. duty without promoting. the essential alms of the ` - 
VE , legislatore, such prescriptions seen to be -generally " 
zn | hdérstood as mere instructions for the’ guidance ` 
A TED aod government. ~of. those, on whom the duty 1» 

* ! . D. itiposéd, or id other words, as directory oly”: ie 

S fw any This patiage in Maxwell was ddotéd with approval Ay ihe, 
: Privy Counci ih , Mentreal ‘Street’ Ràihedy Company’ v 
» Nermandin (2) and’ the” pilficiple of thé déuaiod oF die 
fe Privy Council as appliéd bý the Sapfetie Coutt of ' ' odt 
country id conefruing the pióvinidhi, oF Ait Azo (s) te) $t c our 
Constitution in the cale of Stats df U. P. v Mánkedkast Lal G).' 
"I In this case the Supreme; Court. was eOtiidértngg the ' question 
t , whether Art $20 (4) (c) of Gur coartitation is iniodilotj: That " 
Rt : ` , Article 13 in the followiig téis; - "NI oe, 
PER e "The Uaton Bablic Service Commussicn ór the’ ee 
" $ ‘Public Service Commission skall be cpasulted. ER 
Sad ES. p on all: disciplinary matters affecting a` ‘person, .. 
.9 Auer T ' serving undér the Government of ndis o or _ the au 
or i ". s Govémment of a; Sat, ina rit Capacity: R 
5 Se d) Q6) E] Ch 30» — Q) (99) Ac Gg ' 
T a : G) (1957) Sd ` Me = ° 
um v LE ae « i ; l ote $ ' e 
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“Ta spite a the midatory language of the “Article the 


] Supreme Court Aga, that the, Provisions arc directory. It is 


therefore established beyond" doubt that the mandatory language 
of aa enactnient by itself affords nd wstification fot the conclo-- 


] iow that It provisioris are always ‘imperative in the sense that 


“fay act ddne in’violatoh vii be invalid," a 


This negative concludlca; however) Will dot bé juiscitot for 
the disposal of the point ahd if has-to bb éimided wWbetlief the 
,Provimons of ©. f; E: 5 fall withih thé beinciplé ‘ald dów by 
Lofd Campbell or the BHoexplé dppfoved by à Supid Coui 
in fheecase just refétred "t6: The duty im osed By Ò. j hrs 
1équires the Gdurt tg detemine at the que of thè isting BF 
thé sulsinólé for which of thé thied alterativés Eadiitcatdd ta 
, thé fori, it 13 beilig tasted: "Thié presctiption thecefdre relates 
^to thë perforniaficé ofa pablic duty by the ċddrt. 163 Equally 
* cléar that thé plait Bii d So cbittiol’ d¥ez the Colrb which 1 
sEntrüited with tlie peifoghátice Of.thi8 duty. ‘The invalidation 
ofa sath mots feivéd ın disregard of that dàty Woüld also work 
“tétons ghnétal incdtiveniéace;" béciuse a litigdnt Jäla into 
setürity aftet casing the writ is te papery . sétved, sbdddedly 
’ fiddé that the wat wis not € plOp£t rit cH accoulüt af the 
"failure of the court to perfdem its shilotbry duty. Thé real 
question js whether the essential aim of tho legislature was 
deféàted by, isshitiy the wilt id thé detectie" cr iregular 
forth. Thè Becht! diin of thé ldgutatire lt to give the défei- 
dint an Hdeqda tS desl propér nbticd df thé pliiirfPé Claim adë’ 
to call upon’ hunt: tő Answer of conftst'the tliim. Thé qhéstioh 
whether that stint was défeattd cad be looked at fofi two poitts 
of view (4) Yhethe? it was he faa defeated in the presest casà 
add (bi Witeletr Lit Could poiibly Du berd defeated” By m 
seivite Sf uch & fndltipdipoke pr 4 omnib wit, Oz 


. first polat ıt Weald a appeir from thé Srdt? sheet of tHe bet 


Muosif that oa Septegbe: 17, 1956 hé fécótded thé, followibg 

ocdet : i k E 

planc files hajire. acai served: Def: 
dant. appears 1nd prays for time to file wri 

x , etatemneftt To 5- 11:56 for filing written statement’. 
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* On 5-11-56 upon ER defendant's application, time to file * 
written statement was extended to 20-11-36. ‘Agam on 20-11-56 
time was extended to 27-11- -56, on etbat date eme wit, farther 
extended to 11- 12-56 on which, date again time was extended to 
2-1-57 and at last the writer stateinent ^ wag' filed on this Yast, 
date. Upon these facts st 1s clear that 10 gpite of all the titan, 
alternatives in the summons the defendant exercised his option 


: io favour of the second alternative and communiceted his 1nten- , 


tion of contegting the suit on the very first date of appearance ; 


„he had no misgivings about his rights gnd unequivocally, assert- 


ed his right of con the suit on five occasions. In this” 
state of the record 15 ridiculous tó suggest that the essential 
alm of the‘Jegislature' to give the defendant a suffciont and 
proper notte of the plainti£^s giuim'and to call upon him to 
answer or admit the claim was in fact defeated by the: service, 
of a multipurpose writ. Upon the fects of the present case, ^ 
therefore, there 1s no doubt that tho essential aim of the legi 
slaturc was not in any way defeated by the service of the ume’, 
golar writ, and consequently the failure of the learned Munsif 
to follow the presctiptions of O. 5, r. 5 of the Code amounted 
only to an irregularity of procedure which „was, warved by the 
defendant 1s soon as he communicated his intention z filing aas 
wntien statement on September 17, 1956. i 


Sul, leche apart from the facts of the ,present case, can 
it be said thst the service in which all the three alternatives arc ` 
combined 1s no service 1n the eye of law.og,tbt ground that 
the defendant does not know why his attendance 1s required by 
the court >, Banerjee, J. has observed in his judgment that 
when sec: 17 (1) of the West Bengal Premises Tenancy Act 
speaks of “Service of a writ of summons”, “the -eorplapsis is not 
-ogly on the word ‘servico’ but also on the word ‘summons’. 
What is to be served on the defendant is sammons, accordin E 
to law". The learned Advocate for the o site ` petty has- 
contained before us that the emphasis : only ‘ow the word,” 
‘Service.’ I cannot, accept this argument sad, 1 1espectfally 
agree with Banerjee, J. that both the service and. the summons 
must be according to law, On behalf” of the petitioner it is 
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contended that oh the Rivia ofa summons tn which all the 
thrcezaltirnitives. ere combined the defendant does'nor know 
What to"do; He does not'thnow* whether Bis attendance 1s 
required fos tho: fipal disposal of the sut'in which ‘case he is to 
Ktênd with’ his. "witoetsés y ` he does not; know whether hy atten- 
dénce' is required ‘for Macer miago 'whetber he will contest the 
. plaintiffs clatm:1n' which case he will take-necessary ' direction? for 
filing written 5 Statement; ‘nor does he-know whethtr bhis atten- 
dance 18 required ‘only for settlement! of issued, Does” the 
“omission td. specify the !particular' afterna ç for which His 
attendances required tendoc thé'summous aff invalid document ? 
To answer this question | shall have: "to' examine the three 
alternatives more!’ closely. ‘The dst ° alternatrve’ relating * to 
framing : of issues hardly presents any difficalty bécasse nO issues 
^ can-be framed: uüdez O.! 14, £. 1 before the filing of & written 
statement and'the defendant knows that since he has not filed 
i "Dy 'writen statement bis attendance 13 not'required for framing 
* of sssues. u The only other alternatives are that the defendant 15 
to appear eitherzfor the ‘final disposal of the suit or for stating 
whether he desires to contest the plous claim. The defen- 
dant’ ıs given his option of doing either of two things which'are 
mutually exclusive. “As soon as he exercises his option iri favour 
oft either alternative the other is automatically ruled out. On 
service’ of atsammons like this the defendant 19 only ‘required to 
make up his mind in favour of either of the ‘two mutually 
exclusive altersatiygs and ‘as goon as that has been‘done there 15 
no further ‘difficulty Itis sot as if the' defendant 4s required 
to do umultaneously many things which ace'inconsistent with 
each other; but the’ ,defendan? 1 required to do only one thing 
which will clude the other” ‘In enacting O.’ 5, £ 5 of the 
Code: tho. ule-making authorities probably intended to spage 
tRe deferidant the mental strain required for'‘making’*the ‘election 
atthe intial stdgo of the litigation; but'the fact that the defen- 
*dant.has th undergo tho harassment of being pat'ib election at 
the very fire? stage of the lingetion on account'of nop-compli- 
ance with’ o '$,r 5 will not render' the summons! cither a 
meaningless or an invalid document A composite writ in which 
ally the" three alcedatives' are combined ig'therefore at best an 
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` got apply in terms; but the principle underlying that section has 
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irregular writ and not an invalid “6ne, and ‘willbe acepted as 


valid 1a the absence of any Prejudice to the defendant. Itis., 


possible to;concerve of a case 4n which a. defendant, gerved *with 
a composite welt and bewildered by the variety of duties imposed 


on him, ‘and unable to make up his "mind, approaches the court ' 


for necessary» «directions and it 1s only in s case like that 1f can 
be said that no writ according to law has beed served on the E 
defertdant; but that cannot be said in the present “case where the 
defendant exercised his dption at the first available opportunity * 
and communicated {his idteation `of, contesting the suit on the 
very date of his appearance: - i 
{ The learned Advocatt for the opposite party f elle on the 
provisions of ‘Section 99 C. P.,Code and that section has also 
been referred to by Debabrata Mookerjee, J- in the judgment by 
which he referred this cabe to thé Division Bench. There are 


n 


several difficuldes in the way of applying section 99 to thes 4 


present case. In the first place, section-g9 expressly refers to 
the powers of the appellate court- which we are not. In the 
second place section 99 contemplates reversal of decreci^ 
whereas 10 the present case we are concerned only with, an order. 
In the third "place what is challenged before us 1s notithe order 
accepting service of summons, but an order-which deals with 
the effect of service of summons. Consequently section 99 will 


been adopted by the authorities to which I haye algeady referred, 
in construing enactments— expressed 10 a mandatory language. 
Iflam to refer to tbe scope of the Civil Procedure Code, T 
must note that it contains many provisions expressed 1n È mands- 
tory language, the infringement of which does not ypvalidate the 
act done in violation thereof. For example O 6, 1.2 requires 
that “dates, sums and numbers shall be exprested in figures’s—” 
in the plaint and ‘also in the written statement. If ig a parti- 
cular case a*litigant chooses to mention fhe datst, sums and* 
numbers not in figures but in words, can it be®said that the 
pleading uw lavalid on that ground ? There cad. be only onc 


answer to this question: aad that 1n the negative. » Similarly O. 


20, r. 3 requires that the judgment shall be tated and signed by 
the Judge in open court atthe ume of pronouncing it and in 


* 


1959 l' E HIGH Court ° 
spite of Sthis mandatory language it has been held in the case of 
Fert Glaster’ Jute Manufacturing Compeny v Chandra Kanta (1) 
that ‘the 1ofcingemeat of this RMle ıs an irregularity which 13 
»eutable by consent or Wwaver. Instances may be*multiplied but 
for fear of prolixity I refrain from doing so. — ^ 
For the-reasons given above ‘with the utmost. respect to 
Banerjee, J. I heve reached the conclusion that the case of 
e Madar Khan Y Kaiser eli‘ (2) was pot rightly decided and that 
* the omission to follow the prescirptiogs of ge» r. 5 does not m- 
validate the summons Råd consequently the service of a compo- 
fite writ amounts to service of summons within the meaning of 
fection 17 (1) of'the West Bengal Premises Tenancy Act of 
1956 . 
"I desire only to point out although non-compliance with O. 
5, r. 5 does not invalidate the summons so as tó affect the rights 


"of the parties it ıs nevertheless the statutory duty of the Court 


to determine at the time of the issuing of the summons for 
which of the three’ alternatives the summons 15 being issued and 
to'atrike out the alternatives that are inept or inapplicable. This 
Court, will always view with disfavour any laxity of practice in 
this respect. i 

In the result I would discharge this rule, but 1n the circum- 
I would make ‘no order as to costs. 


RENUPADA MUKBERJEE, J.— agree with my learned 
brother that the Rale should be discharged, but I desire to say 
afew words about what is'the effect of. service ofa writ of 
sommofs on a defendant whech 18 not correct or regular in 
from, upo section” 17 of the West Bengal Premises Tenancy 
Act, 1956 The material portion of sub-section I of that section 
Sis that within one month of thé service of the writ of summons 
on him, the deféndant must deposit ın court or pay to the landlord 
ao amount,calculafed at the rate of rent at which it*was last paid, 
"for. the peridd for which the tenant may haye made default 
1ncludiog the period subsequent thereto, up'to the end of the 
month; previous to that in which the deposit or payment 1s 
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made, together with interest on such Amouat at the rate A 
8-1/3 per cont per annum. Sub-segtibn 3 of fection 1q of the 
above, Act . contains “the penalty which the tenant. incure by 
reason of non-payment ofarrtarcs of rent. The pepalty 1$ that 
the coug shs]Porder the sea against delivery of posscenor,, 
to be struck out. ' 

. According to the provisions of order 5, of the Code of Crvil 
Procedure 2» amended by our High Court, a suminons is issued " 
on a defendant: for one or other of the three following porposes-- 


1, For fral dipom of the suit, . 
2. Por as " g whether the suit would be contested, and 


3. For settlement of issues. 

The purpose for whicH & summons 1s issued, depends upon 
the nature and class of the suit. Asx gencral rule of’ practice, 
a sommons for final disposal of the suit 1s issued in simple cages, 
such as, suits-for recovery Of arrears of rent and suits triaple ,by 


- 


a-court of small causes. A summons for settlement of issucs 18. | 


generally issued in money suits ofa compantuvely high value 
and a summons for ascertaining whether the suit would be 
contested by the defendant 1s issued in suits involving questions 
of title and similar suits of a more or less complicated ‘nature. 
A combined form setting out all the above three purposes bas 
been ‘prescribed by the Civil Rules and Orders of our High 
Court in Form No. (P ) 5, Vol II, page 381 of the Civil Rules 
and Orders. This particular form was also used in the present 
case There isa marginal instrucrion to retain, in the form 
only that purpose for which the:summons 1s actually issued and 
to strike out:thc remaining two purposes This tostruction 
was not followed in the presene casc with the result *that all 
the throe purposes for which a summons f$ issued ained on 
the writ | This was po doubt an irregularity The irregularity 
was, however, due to the toadverteace of the office of | the Muon, 
from whichithe summons wes issued. The question 18 whether 
this irrogularfty or defect in the summons is: 8f such, magnitude | 
or importance s4'to render inoperative or nugatory: the provisions ^ 
of section 17 of.the West Bengal promises . Tenancp Act; 1956: 
In my opinion this cánnot be so. To hold otherwise would-be 
to take too technical and unpractical a, view ofthe whole fatter 
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regarding service. of summons, The evident object of such Cw 
service’ Imto apprise the defeddant of the suit of the plaintiff to 1958 
, enable him to appear in court to fogwer and defend the suit, if be —— 


so desires " Orders, rule 5 of the Code of Civil „Procedure as 
“mended by our High Cour runs in thé following terms * vs 
“Summons to be either to settle issues or fos final disposal. Amiya Choudhury 
*  * The Court shal! determine at the time of issuing the summons, — 
Whether ft shell be for the settlement of tssues only, for the Renupada 
e *3Ccruunment whether thé suit will be, contested or for the final Mukherjee, J. 
disposal of the suit; and the summorrs shal «cootain a direction 
accordingly t R 
Provided tbat, in overy suit Beard by 2 Court of Small Causes, 
the summons shall be for the final disposal of the suit," 
te Ici» thus the duty of the Court to determine for what 
purpooses the summons should be issued on the defendant. 
The purposes are three. If the Court or its officer faile to score 
S "through the unnecessary portions relating to the purposes of - 
^ 1ssuing the summons, itis not reasonable to hold that such 
omission or oversight on the part of the Court or its officer should 
affect the case of the plaintiff prejudicially, particularly ff the de- 
fendant 11 not prejudiced by such omission or oversight Io this 
peruculer case'the defendant did appear in Court on the day 
Mentioned in the summons for his appeamaoce end asied for 
tume to file his written Statement and that prayer-wes allowed by 
the Court. This would be clear from order No. 3 dated 17th 
. September, r95%, passed by the trial Court. The order runs in 
the following terms:— : ` 1 
"Plaipt:ff files hazıra Summons served Defendant appears 
and prays for time toefile written statement To j711-56 for 
filiog writtet®tatement.”” F 
« The legality or propriety of the above order was never contr- 
verted by tbe defendant at any’ stage of the proceedings, nor 
y docs 1t, apear that she defendant was in ady, way prejudiced by 
the defect in’the summons.’ A defendant defends or contests a; 
suit not with ecferénce to anything contained 1n the summons 
but with reference to the plaint a copy of which containing the 
claim of the plaintiff is served upon him at the time of service 
of the summons. The defect or irregularity: of-the description 
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" ` . . 
Ciel witb vinh. we are concerned tn the pgesent cate aaa which also 
A958 Brose In a cate decided by Banerjee,] Madar- Khon VK Kaiser 
u, "ÁB (x) and reported in deat the utmost à procegural 


defect which does not affect the meris of the «ase or the jaradi- 


Sirenia T Nindy 
ction ofthe ourt. In tty opinion, the decision of Baherjte, “yes 





(Amy Choudhury in which ıt was held that the defect invalidates the sumtnbns 
and takes away the operation of section 17 of the West Bengal * * 
Renupada Premises. Tenancy Act cannot be accepted as córrect* and‘the 
Mukheryoo, J contrary view expressed by Sarkar, f in a case Gebardhan , 
Chandra Mandal vegiber Bala Nandi (2) must be held 
j to be the correct view. 4 ° ? 


In this connection I may refe to section 99 of tlie Code of ' 
Civil Procedure which runs in the following terms .— 
^  *99. Ne decros te be reversed or modified for errér er wregularity, * 

net affecting merits er. jurisdiction —No decree shall be reversed 

or substantially varied, nor shall any case be remanded, id appeal. 

on aecount ofany misjoinder of parties or causes of dction or * 

any ertor, defect or irregularity in any proteedings in thé suit, 

not afiectidg the merits of the case or the jurisdiction of the 

Court.” ] x 

It would be clear that & decree shall not bo reversed or varied 
simply because ofa procedural error, defect or iitégularity 
- uuless the merits of the case are affected by such defect or um- 

less the defect affects the jurisdiction of the Court. “The section - 

docs not certainly apply in terms as has been pointed out by . 

my learned brother in his judgnient But nthe analogy of this 

al section I may say that a defect in the summóns which ddes not 

prejudice the defendant 10 his defpace should not Dé aeground 
for nullifying the summons or for ,rendéting inoptrative the 
Provision of section 17 of the West ‘Bengal Premis™ Tenancy 
Alt, 1956 regarding deposit or paynittit of arrests of redt by the 
defendant after, service of a writ of sammons,.whete the odly 
defect consists in ^n oniision to score thm»ough svie, of the ad 


Ww 


purposes for isstiing the sdibihbris. ° l3 
RC i x , rm discharge 
s è : ' 
(1) (1958) 62 € W N. 78 INE" 
Q) (1958) 63 C W, N 7I 
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Code of Crimma Procedure ( Act Y of 1858 }— Section 517—Ordar ispósing of 


* property made in the Matkhane registar, without notlce td parbes—if bad, 


An order disposing of property under Section 517 of the Code of Crima- 
®nal Procedure made by a Magistrate In the Makan Fogister; without nouce 
to parties, cannot be upheld e pe 

. 


Akalla Rama Krishnoyya v. Devulapüll, Seethomma (1) referred to: 
Application fer Revision * 
The material facts will appeir from the Judgment 
Arun Krishere' Das Gupta for the petitioner . 
Bálai^Chandre Rai for the opp. party 


^. The Judgment of the Court was ss follows. 
; : 


"^ 


S K.SEN, J This Rule is directed against an. order passed 
by the learned Magistrate Sri K. Naskar 1n thc. Malkbana Regis- 
ter for return of the seized. property consutiog of a number of 
burnt and unburnt bricks to the person from whose possession 
the same had been semed The petitioner Himangshu Kumar ' 
Das has a brick’ kiln and the bricks menufaciured in his kiln 
bear the mark “J. M C." Some burnt and unburnt bricks 
belonging to the petitoner were stolen, and ona search :n the 
village the petitiogec found such bricks bearing the mark “J. M. 

C." 1n the house of oppsito parties nos. 3 and 4, Faraj Sheikh 

and Jeher Ali Sheikh. ‘According to the petitioner, they admi- ` 
teed that they bad taken away the bricks in question from the 

kiln of thegwffitioner and wanted to be execused for taking the 
kocka without the permission of the petitioner The petitioner 
started a case and the police submitted a charge sheet not only 
against ‘Fazay and Jgher Alı but also against Sobhan, and Abedin 
Sheikh, 1. e*against all the four opposite parties " At the trial 
which was held by Sti K. Naskar, Magistrate, 1st. Class, he 
considered that the evidence of identity of the bricks seized from ^ 

atly (1939 ) efl Cr. L, G 275, A, 1 R 1939 Mad 916 
+ Crminal Revision. Case No | of 1959 


e n . 
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the house of the acconsed as bricks of the “complaipe’s kiln’ 
was not sufficient, add accordingly: «the learned Magistrate passed C 
„a judgment of acquittal on the 31st October, 1958 ` On, that 
dato no order pis passed regarding the brifks seized. Subge- 
quently, as the Judge-in'Charge of the ‘Malkans | Register thf* 
learned Magletrate passed the order that the goods be perotged 
,to the person from whom they were seized. . 

Mr: ' Das ‘Gupta, appearing for the * ' comiplaiant 
. petitioner . ‘has urged* that site the order ase 
to the disposal -Af the* property, was ‘not’ passed Alorig ` 
with the judgment, the learned “Magistrate should? have ^ 
given notice to the partiesbefore he made the order of disposal 


Am 


‘+ asto the seized property. la support of his contention Mc’ 


t 


4 


Das Gupta has referred to a ruling of the Madras High Cout 
in Akala Rama , Krishnayya Vs. Dewulapelli Seethamma, (1) 
whero it was -held that an order dispossing of the property 
under section 517 Gr. P. C: not on the application o the Ñ 
+ parties or after notice to the'party butinthe Malkana Register 
probably at the instance of the office, cannot be upheld. It’ ss 
also in accordance with the conception of nutural justice that 
the parties should have notice before the order of disposal is 
made, so that they can: press their respective, claim “If, of 
course, an order of disposal is, made ın the judgment. itself the“ 
aggtieved party can forthwith prefer an appeal If the order ts 
made in the Malkana Register the” aggrieved Party may be in 
ignorance for long and may not have the oppditunity of taking" 
legal remedy in time. In the circumstances it must be held 
that it 16 not a proper precedure tp pass an order 1a tbo. Malkaoa 
register without notice to the parties a 

Accordingly, the order of the learned Magistrate dated the | 
otii November, 1958 passed in the Malkans register, regardinge 
the disposal of the bricks scixed is set aside, and the, case 18 
sent back toehim for disposal according to daw after notice to F 


`. 


both parties. mE te 
"Tho Rale is disposed of dccordingly. s ^ aS 
R. C. Q0 Rale made absolute Caso dent t back 


e e. 


(1) (1939) 41 Cr. £] 275; A I R 1939 Mad 916 
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5. Sut for Spocrfic Performance of om agreement to sell immoveable Property 
a — Whea gan bs freated os a surt for kaad 


The ixmdmg cuthority of, precedemt— Whether compelling or persuasive 
© where the authority is tbat of a single judge * 


. b. 
Shpcral aircumstooces of tha case— Plaintiff if entitid only to Compensation. 
Held— A'stit for specific performance simpliater in, which all that is 
claimed i5 tha execution of the document bf ths vendor, is not a suit for 


- 


- Land. "itus only a personal action which 1s enforceable by a Court of 
- Equity and can be entertained by such court even though the land is 
Situmtec outside The purchaser having accepted the title, such a suit 

E - does not involve determination of any question of title or interest iñ land, 
* as such it is nota sut for land’ ` 


“Hf in such á suit the plaintiff daims possession, then it is a suit for land” 


` It is only a suit to compel the defandint to execute 1 document Hence 
it 18 entertanable under clause |2 of the letters patent though the lund is 
not situated within the Jurisdiction of the High Court 


Where it is found that the defendant entered into agreament, under 


S 


tragic arcumstances, the Court in its. discretion an refuse Specific Relef | 


though the agreement t to sell isa genuine agreement under. its discretio- 
nary jurisdiction 
‘ Sujt for specific performance. 
JO The materal facts will appear from the jidestane 
R. N. Mitter for the Plaintiff 


Dr. S: Das for the Defendant, - 


- 
"The Jfídgment of the Court was as follows :* EN 


oc 
to 3G MULLICK, J: This‘is a suit for specific performance 

of an sagreemént for sale of two items of immovable properties, 

` both tuste at Bafanagar outside the júnsdičtion Bf this Court. 


" Ono of the? twq properties, boing premises Nos. 14, 15, 15/1, f 


ij: & xA Nanao Musalmanpara Lane, consist of a very 


r “Orginal Side Suit No 1546 of 1952. a 
e 


` 
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substantial building on land measuring 45 cottas 4 chs., the 
other being premises No. 78 Nainaa Musalipanpara Lane, 
consisting of 7 cottas of open land wah ‘practically no stfpcture. 
It 1s pleaded in the platot that the agreement was artived at on 
21-3-1950 at Calcytta, within thé jurisdiction gf this eourt and 
the entire cosfideration money of Rs ,20,090/-was paid in cab? e. 
, It was agreed that the defendant would execute a proper sale 
deed within a year This agreement and the payment of conse © . < 
deration are evidenced by receipt. It appears. fram the sad 
receipt that the defendant alto agree to giye full possession with- 
in the same period of gne yer. A copy of the receipt ts annexed 
_to the plaint. It ss alkged that the défendant has failed and à 
neglected to execute the conveyance, thongh called upon, The 
_ decree claimed 15 a decree for specific: performance of the agree- 
menr of sale simpliciter and an order on the defendant to execute - 
acconveyance. «Delivery of possession 1s not claimed. There 1s 
anal ternate claim for a refund of the consideration - money with . .- 
interest at’ the rate of 6 per cent, fer annum and damagos 


asscssed at Rs. 5,000/—-. EE a 


^ In the written statement filed the, claim is disputed. The 
agreement for sale is denied. It 1s denied that the title deeds 
were made over to the plaintiff pursuant to the agreement for 
„ale, -ís alleged in the plaint, So also the payment of considera- 
tion money 18 totally denied. It 1s alleged that the title deeds 
were made over by the defendant to one J N. Sinha for safe 
custody during the period of communal tension un February — 

1950, when the ‘defendant fled from Baranagat to Barackpore.. 
The receipt 18 alleged to be a forged and/or manufactured 
r document. The jurisdiction of thisecourt _ to entertaia thé snit- 
. bas been denied and it 1s prayed that leave under^Cl. i of the - 


Letters Patent, 1f granted, sbould be Ferret: i s 


On the pleadings, the following i issues were settled * 
1. Was thege any agreement for sale as stated in ipid. &h ` 
2 of the plant ? . 
. ^2 Dıdthe plaintiff pay the sum' of Rs, 20,0d0]:to tbe ` 
defendant as alleged 1n paragraph s of the plaint ? - 
= - e ^ 


r RES ta S i a E 
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£y -Was there ay - agreement to execute the conveyance” ewit- 
~ within a year on "à [NM alleged in paragraph 3 of tho 1958 
plaut?  ? : i 
Shb Kemar Banerjow 
ti bia tht defendant grant the receipt ccotyide as AS MES 
- ux 


maat*ss alleged in paragraph x of the plant? » 
s ' o5 Did the plut suffer any loss as alleged in jaigaph P. C. Mallick, J. 
7 of the plemt ae 7 * 





* ls the dodidust mentloned- ln pamgraple 5 af the phi 
Men A alleged in the written statement? ^ '- ; - r 
- 7 Did the defendant band over the title déeds and other _ 
=: movables to J. N. Sinha for sale custody-in the circumstances 
as stated in different clauses of paragraph 5 of the watten ttato= 


2 meat. ^ 
t 


(©) Has thu court jurisdiction fo enteztain and try this suit ? 


do Ie the: a entitled to any “relef > if so, what 
reliefs ? 
+ Thermal began at the end of April last After the examims- — - 
. tion of the plaintiff had progressed to some extent, it became 
, Clear thar the plaintiff had many documents which would be of 
"assistance to the Magin arriving at a dicision in this suit and 
which had not been disclosed. The platotiff was apparently 
advised that the receipt was 2 clinching document which would - 
prove tho "plaintiffs cage and nÓ other document need be 
dnclossed or growed. When it appeared that there were other 
* documents’ not disclosed, Mr. R. N. Mitter, learned Counsel for $ 
the "Plaintiff, asked for an adjournment to disclose those other 
pe as -I grafted - the adjounment, Thereafter, a number e 
th documents wore disclosed 1nd when the thal agun 
Started at tho ead of July, these documents were tendered in ` 
evidence. Dr. Pas'appesring for the defendant, submitted that — - 
these subsequent documenta should not be sped as genuine 
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And must a halit s bays tesa isvectoiéd for die porposs of 
this case. I do not agree. Withio's week “after the'sum was ., 
adjourned, these documents were disclosed. ¥ have Iboked into 
- these -documents carefully apd I have no reason to think that 
these documents “have bee& manufactured for the purpose. of 


, this case. o Further, im my judgment, the plaintiff is not a*raen 


who can manufacture all these documents From the mere fact 
that the documents were not originally disclosed, but disclosed ` 
at a very late stage duriog the trial. I will noi be justified" in" 
holding that the documents have been manufactured 


The plaintiff taadered his own evidence and the evidence of 
two other witness. The defendant tendered his own evidence 
and the evidence of a nümber of the other witnessess. Over and 
above thu oral evidence, a number of documents have been = 
tendered by esther side in evidence. : ; 


It 18 convenient of consider, at this stage the only point df: 
law. raised by the defence. The point of law raised 1s as to the + 


— juriediction of this court to entertain this suit. It 16 contended 
“that 1nasmuch as the subject-matter of the agreement for sale is 


wholly situate outaide the jurdiction of this court, this coutt 
has no jucsdiction to entertain this sult. In other worde, 
this suit by a purchaser to enforce an agreement to sell imod 
is a ‘suit for land’ within the meaning of Cl. 12 .of ‘the 
Latters Patent. If it 18 a ‘suit for land," then clearly this court 

is incompetent to hear this suit. For the purpose of jurisdic- 
tion, suits by a purchaser for spectfic -performance- are divided 
into two categories : First, a sult for specific _petformance 
sumpliciter,-in which all that f$ claimed gs that the vendor do 
execute a conveyance. As I understand the lawas laid down 

: ip different yudical decision, st 1s only a ‘personal action’ which « 
is enforceable by a court of equity aod can be entertained e ‘ 
such, court even though the land 1s situate *oütside, The pur- 
chaser havidg accepted title, such a suit doef not involve deter 
mination of any question of ttle or interest’ in fand. As such: 
itis not a suit for land. Ifin such á suit tho ptaotif chums- 


not merely a conyeyance but possession of the land ‘as well, -then 
, bi E e `~ -© 


2M. 2 2 HIGH COURT ` $ 
S Ra a - 3 : > . 
it cesses to be forsspecific performance sumpliciter, ‘In such & 
suit decree claimed 1s not inerely a decree directing the , defen- 
dant to éxegute a conveyance but ‘the decree must also direct 
makmg over possession of the lande Such'a soit bas been helas 
tode s.suit/for land. Reference may he made td«the decision 
“of Das, J., in the case of Khatun Bil v.- Lilsbati Dass (1) aod 
to the judgments of the learned Judges constituting the Fe deral 
** Court in the cfse of Mooljee Jaitha and Ce v. Khnadesh Spinn- 
_ tng and Weaving Mills Cp, Lad. (2) 
* Dr. Das on a recent decision “of thys coyrt, which will be 
considered later, ~ .- . E 


B 


` The first’ point to” be contidered therfore, 1s Whether =the 
iasteat suit 15 a suit for specific performance ximpliciter or it 
,Involves a decree for possession as well. The prayers in the, 
plaint ere : (1) specific performance of the agreement, (2) execu- 
«lon of & conveyance by the defendaat, (3) delivery by the 
defendant ‘of the other title deeds. - The other, ptayere arc not 
material for the determination of this question. The material 
allegations 1o}support of the reliefs and the "agreement for sale 
which 1s sought to be enforced are to be found in paragraphs z. 
and 3 of the plant. In paragraph z it 1 “pleaded that -the 
defendant agreed to sell On 21-3-1950 the properties free from 
encumbrances for the price of Ra. 20.000/-.7 In paragraph yit is. 
pleaded that the plaintiff paid the entire | coiaideration money of 
Rs. 20,000[- toghe defendant at the seid date and the defendant 
* agreed to execute a proper sale deed within a year frèm the said 
- date. Tho last sentence in Paragraph 3 reads a3 follows : 
-e 


CA copy of the Teceipt for the sald gum of Rs. 20,000/- 
granted by the defendant to the plajatif and embodying the 


letter <A’ The «receipt, ay 
N plint, recOtds ihe* following (n, & declaratfon that’ the 
_ Properties are free from encumbrances, (1i) recelpt of Rs. 20,090/~ 


~e C hd 7 
` * x o 
. - 


Reliance has beea placed by- 
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cml a proper sale deed, and uv) e similar obligation to give full 
1958 possession The signature of the defendant appears ontthe face 
V of the tecor: Witnessed by Jupdatands Sinba and Anil Kumar 
Shib Kumar Banerjee matt SC . . PE EN 
Rasul Bux ` Itis clear” that the contract foresale’s not this document"? 


which ex facie is only a receipt, It 1s not in forman agreement, 


between two parties. It is an unilateral document, It evidences *. 
P.C: Mullick, J. certan facts. , In my judgment, the document is not tht agree- 
ment, but only evidence onan agreement arrived at between the e 
- parties. The agreenfent as*evidenced by the documeat no doubt 
embodies twofold, obligations undertaken by the vendor defen- P 
dant namely, not merely tosexecute a proper sale deed but to give 
; Possession as well But the agreement pleaded in paragraphs z - 
and s, which 1s sought to be enforced 1n this suit, 1s the agree- z 
ment undeitaken by the defendant to execute a sale deed only f 


hy 


and not the agreement to give possession The suit as framed, 
therefore, 15 a suit to compe] the defendant to execute a convey- 
ance only and no decree for po ssession of the properties 1s either 
asked for or can be granted 1n this sait Even if it is held, on 
the construction of pragraphs z and s of the plaint, that the agree- 
ment was to the effect that the defendant would and only execute 
a conveyance but also make over possession as well, the relief 
. for possession 1s left out in the plaint and no “eave under O 2/ 
R 2 of the Code is claimed to institute a suit for possesson of 
- the same premises under the samo contract In ,other words, 
the claim for ‘possession is totally abaodoned* This being the 
nature of the suit, let me consider whether the suit cao be said 
to be a ‘suit for land’ and the lang ; in suit being situate eoutside 
jurisdiction, this court 1s competent to eAtertain the swt It 
seems to be that on the authorities previously referred to this 
suif 1n so far as it does not involve delivery of possession bute 
only execution of of a conveyance by the defendant, “cannot be 
considered togbe a ‘suit for land’ within Cle1z of the “Letters Ø 
Patent E . 


Dr Das strongly relies on a decision of this Courfinthe case 
of Sm. Bunal Kuman v. Asoke Mira (1) It w also a Purchascr's i 
(1) (1955) A I R Cal 40», 94C.L 1 103 - 


3 
» 


. ^ue - 


LI 
155] . HIGH CURT 


. . 
suit ‘for specific performance 10 respect of land situate outside the 
jarisdictiqh of this court Atcording to Dr. Das, this case is a 
clear authority 1 in “support of the proposition that such a suit is a 
suit for land,even though the decree clalmod 1$ aqt a decree for 
pesfession, Dr. Das reminded me of the dictum of*sthe Appeal 
Court in the case’ of Suresh Chandra Khasnabıs v. Bank of 
Calcutta. Lid. (1) the following effect : 


zoe "Where there is a decision of single Judge upon a question 
“of law ( not given per incuriam )., 1t if not nght for any other 
single Judge of that courtto depart from i, Whatever his own 
views may be. The Judge may express his own views about 
‘thet matter but his decision must b®in accordance with the 
previous decision ” 


On the strength of this dictum, Dr, Das submitted that even 


af my views in this matter do not agree with the views | 


expressed by G K Mitter, J, 10 the above suit, I should follow 
that decision The decision of a learned Judge of this court is 
always a persuasive authority and there are occasions whon such 
a decision, even though tt does not agree with the view of a 
learned Judge trying a subsequent suit, 1s followed by the learn- 


ed Judge trying the subsequent case. -His disagreement with the ° 


view previously expressed by a single Judge may not be strong 


~ enough fo enable him to decide against that view. That 1s true 


enough. Batall'the same the decision ofa le&roed single Judge 
on his brother Judges 1s only a persuasive znd not a compelling 
authority. It 1s oot necessary for me 1n the instant case to 


express rgy opinion on the point, because in my views, i£ correctly . 


read, the decision in Sm. Bimal Kumari v. Aseke Mutra’s case (2) 
does not ly'down any broad proposition that conclusively 
establishes the proposition contended hy Dr Das. The dictan 
of the Appeal Court apove referred to, in my view, 18 nothing 


N more tana 1 rule of prudence lard down' namely, that a single ; 
fudge should e oqnally. follow a decision of a single Judge, and. 


should i nót depart from it lightly. It was never intended to lay 


(4) (1950): 54 CI WIN 832 : ^ & (1951) 21 Com Case 110 
Q) (1955) 94 C L.J 103: A.l. R. Cal 402, 
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déwn a sesposiegas of law that tbe debon ofa iig Sedge is 


a compelling, decision on his brother „ Hodges, : 


. The case before G. K. Mater, J "reported - a Sa, Buel , 
Kuprari’s Case: (1) 1a sult Éy a purqhaser for specific j~, 
performance, f a contract for sale of. land situate. outside “the, $ 
jurisdiction of this -court. The coDtract was embodied in a 
formal document 1n- writing and’ contained the. rovision that’, 
simultane gusly with the execution of the conveyance the vendor 
shall grve vacant and ‘peaceful possession of the said premises t to - 
‘the purchaser or-hez, nomigee or nominees. - The reliefs enimed," 


' inter alis, are. "(n Specific performance of the agreement” for 


sale leave under O 2 R. 2G P C. 1n respect of possession” of, 
_ the seid .premuses. «The coürt held that i£. spectfic © performance : 


possession ss involved, having tegard t to the agreement i in suit. 
Reference mzy be made to the observation of the learned Judge . 


+ ~at page 109. But the phinnt ‘claimed lesive under 0.21.2110" 


` of the. agreement ts asked for simpliciter, "in the instant case - 


^" 


sue for possession ina separate sult. The court held that gren- . 
ting or withholding leave 15. disctetionaty and if discretion is 
withheld dn the  circumjtances of the case, asat should be, it 
becomes à soit for specific performance of an agrocment in 
which poséesston- is involved. This coprt had, therefore, no _ 
" jurisdiction to try suit. The plaintiff tf that case did not give 
up her right to possession - under the agreement. On the cog- 
rary, he sught to keen that right alive. _ Had the plainnf aban- - . 
. doned his right t to , potsesuton, the case peshap? would have 


7 been different," u, 
Bpngl Kumari's Case W clearly. rate " 


“Tt mught have” “been open to her to give up sher nght to" 


- observation, of the learned dudge n 


possession c under the agicement and. the cpuld have ‘sked for 
it fand when the document was executed on the $ strength off 


difficulties in het wai However ` thay” ily pé off the “facts 
this case T am not „prepared to hold. that the A ie: 


(1) (98S), 94E L J 103, 113; ~A. 1. Rz Cal „402,409. 


d that conveyance, Rut that is note course which ‘sho has chosen 
to. adopt, Itemay “be that in that cate thert , woul?’ be o 


rd 


T5 


" 


i 
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* court should be exercised in favour of the plainuff in giving 


leave under O 2 ra" a 
. * . . 


On this important point the iqstent case js distinguishable 
from the Cited case. Mr Das laid considerable emphasis on the 
oksdrvation of the learned Judge to this effect ^ 


"The obligation to deliver possession 1 an integral part of 
ethe agreement for sale of land and the cause of action for 
possession" 1s ndt different from the cause of action for specific 
performance" Dr Das argued that if sis be so, the purchasers 
suit for specific performance of land hust pecessarily involve 
possession as well and as such it must be held to be suit for land. 
The observations above referred to mist be readin the back- 
ground of facts in that case. It cannot be divorced from the 
context of the facts of that case. The facts in that case, a3 noted 
in the Judgment, are that the formal agreement contained an 
xpress clause that simultaneously with the execution of the 
Conveyance, possession must be made over. Hence, having 
regard to the terms of the agreement in that suit, theres no 
doubt that the obligation to deliver possession isan integral 
part of the agreement for sale and the cause of action for posse- 
ssion 1$ not different from the cause of action for specific per— 
formance. The reasons given in support of the above obser- 
vation make it abuadsatly clear that the learned Judge made the 
above observation only with reference to thé facts of that case 


- He points out that the same facts essential to Prove the case of 


specific performan@e® ere also both Necessary and sufficient to 
support a case for possession. When the agreement is proved, 
the right £o possession which ya clause jn the agreement 18 
proved as well No fdditional fact need be proved to geta 
decree for Possession. It because of this thatin the cited 
osse “the obligation to deliver possession 1s an integral part of 
the agreement" [n g case where the agreement 15 not embodied 
“pa document and tnevhich there 1s not express obhgation to 
deliver posseséion simultaneously with the execution of a docu- 
ment or when the obligation to deliver Possession 18 apart from 


a and/or subsequent to and/or collateral to the agreement for sale, 


‘the obligation to delwer possession does not become an integral 
i 
- . 
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-was a further obligation to make over possession But whether 
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Rut of the agreement for sale. In order to obtain a decree for ^ * 
~ possession in such a caso it. will not: be endugh to prove the ` 
agreement for sale, but the agreement to deliver possestion must 
be proved as well: - It is impossible, therefore, to argue that the 
learned Judge intended in tif cited case tolay -down a "bjoad 
proposition sf “law that.io every agreement for sale of lfnd, — 
whether there 15 a clauso directing the vendor to give possession / 
or not, the oBligation to deliver possession is there es an integral, _« 
part of the agreement and as such all such suits by & purchaser : 
against the vendor must be held to be a‘ suit for land. In the -~ 
instant case, there > no written agreement in which the_ obliga-" 
tton to deliver Possession ja made an integral part ef the 
contract. The contract as pleaded 1n paragraph 2 of the plant 
imposes an obligation on” the vendor only to execute a con 
veyance. In the receipt no doubt there is evidence that there 


a) 


such an obligation 1s an 1otegral part of the contract or collateral . 
obligation 18 a question which has to bo pleaded and an issue 

raised and proved before the “defendant can bring the suit 
withia the decision of the case reported in Sm. Bimal Kumori v. 
Asoke Mitra & Anr(1). In the 1nstant.case, no plea was rused that 
the obligation to deliver possession was an integral part of the 
contract. There is no evidence to that effect, except the receipt. 
The plaintif was not asked a single question on thm point 
In my view, it rs an important fact which should have been raised 
in the written statement, so that an Issue could be raised thereon 
and evidence led oa the point. In the abseogapf*this averment 


` in the written statement, and 10 the present state of evidence, it i 


is impossible for me to record-a finding that making over, 
possession was an integral paft of the gontract for sale in the 
present case and on-such finding divest the jucisdictjon of the 
egurt to hear the suit. As indicated before, the -case of. e 


-Bimal Kumari’s Case (r) 16 Clearly distinguishable. lam 


unable to hold that on the basis of the authority of this as a 
that the 1nstént suit is e suit for land and as *soch. Mus court. 
incompetent to try this suit. 
Coming now, to the fact It must be séfogulsed that 
UY (1954) 4C L.J. 103; ALR (1954) Cal. 402 od 


b 
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tho clinching document og which the plaintiff's ‘case rests 1s the 
receipt This 1 recdipt'contains® an admission by the deferdant 
that hq has sold the property, that ke = got the full consideration 
of Re. zoodb[- in «ash, and that ‘be will execute à conveyance 
ahta one ‘year from date, It 1s made crystal en by the 
plaintiff that his whole case rests da the receipt, a copy of which 
ds annexed to th plaint. The plaintiff would be entitled to a 
“decree om the» strength of the receipt unless the defendant 
gucceeds 1n proving that tle receipt is opt a genuine. document 
The receipt contains a clcar admission ofthe part of the 
defendent to have received "the entire consideration mony jn 
cash and a clear undertaking to execute a | Conveyance within onc 
year from the date of the receipt. This fact 15 realised by the 
defence, We have seen that the plarotiff’s case as to the agree- 
ment and the receipt has been-pleaded 10 paragraphs 2 and 3 of 
the plaut. In paragraph j of the written statement, paragraphs 
È and 3 of the plant have been dealt with. The agreement and 
the receipt are denied and then 1n tbe various sub-peragraphs of 
the said paragraphs 5, the defendants case has been set out 
The case made out 1s that the defendant had dealing with one 
Jagadananda Sinha who was a next door neighbour of the 
defendant In or about 7-2-1950 there was communal tension 
at Barenagore and the defendant was forced to leave his 
Baranagore residence in a hurry. At that time the defer, dant 
handed over some moveables and title deeds of the Propertix: in 
suit to J N. Sifhafer safe custody. J. N. Sinha agreed to keep 
them safely 1n his custody and return them to the defendant on 
demand. J. N. Sinha mado arrangement for purchasing air 
passage to Dacca for the defendant and his family aod st the 
request of J, N? Sinha the defendant put hus signature on several 
dank papers including some dem papers which the said J. Nt 
Stabs represanted would be necessary for the purpose of getting 
ba ore for the, defendant and other members of bis family. 
defendact in good faith signed those papers and handed 
-them over to ,the «id J. N. Sinha. The present suit has been 
instituted by the plaintif at the 1nstlgation, collusion and 
conspiracy with the said J. N. Sinba on a forged and/or maau- 
factured document with the ultimate intention to grab the said 
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valuable properties In sub-paragraphs (d) (Y1) of paragraph 5 
ofthe caso as to receipt is stated 10 the following termi, 


“The defendant denies that be granted any seceipt to the 
platatiff as alleged oratgll | The defendant states that the "Said 
purported receipt annexed , to the plant aod marked with the 
letter “A” 1°. forged andj or manufactured document, it was, 
never executed by the defendant nor granted by the defendant to ° 
plaintiff and/or at all and the alleged consideration under it. 
never Passed. onary x . 

. * e ned . 


E His Lordship then considered Ad evidence and. circumsten- 
ces of the cese and continued as follows ) : 


On a consideration of the entire evidence on record, I hold , 


that the agreement for sale was arrived at between the parties 
that the entire consideration of Rs. 20 000] - was paid by the" 
plaintiff to tne. defendant on 21-3-1950 when'the agreement for 
sale was concluded, that the plaintiff performed his part of the 
bargain and that the defendant has comitted a breach in not 
executing a conveyance in savour of the plaintiff. 

* 

The point has still to be considered. whether I should enforce 
the agreement ın this case even though there is a binding con- 
tract between the parties and one of the parties has comitted e 
breach. A court of Equity 1s not bound toe graĝt a decree for. 
specific performance of an agreement even though the agreement 
15 proved and tho plaintif has performed and/or 16 ready and 
willing to perform his part of tffe bargaing Ihave to. takeinto _ 
consideration the transaction itself and the circumftagces surro- 

uning the transaction to decide whether epcific performances 
should be ‘decreed "Thé defendant entered into thes agreement 


& 


A 


[ 


for sale under tragic circumstances, It was ‘a time Of great L 


tension when under a sense of lissecunty of his life,attd propertye 
the defendant agreed to sell his properties intludiog the bastu. 
It is clear that the price at whichthe defendant agreed to sell is 
very much less that its Proper price -The evidence of valpstion 
of the property given by the valuer called Ua the fondant may 


6 
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be absolutely worthless But the plaintiff himself admitted that 
the value of the properties “would be at Jeast Re. 30,00c/- to Rs. 
35qoo|- According to the defegdant the value ıs much more. 
Tomy jadgment the properties bave becn agtegd to be sold at 

` e1éss than haJ? its real value and the "defendant was induced to 
enter 1nto this agreement for sale under such circumstances, that 


.oQ." the Court of Equity should not compel bim, to perform such 


fgreemfnt, "Conzidemuon of equity prompts me not to enforce 


e this contract. On the dtber hand the plaintiff has paid the sum 


of Rs. 20,000/- to the defendant tnd fof ll these years the 
plaintiff 18 deprived of the user of this money. The plaintiff in 
law ^is entitled to compensation ine substitution for specific 
performance. ~ Indeed the plainuff has claimed an alternate relief 
1n this soit, namely, retarn of the Rs 20,coo[- plas interest plus 
Rs 5,000/- as compensation. In my judgment the decree that 
should be passed 10 favour of the platotiff in this case 18 a decree 
for Rs. 20,o00/-with interest at the rate of six percent, per 
annum from 21-3-1950 upto this date with further interest on 
Rs 20,000}-at the same rete till the date of .realuation, and no 
further compensation and I pass a decree accordingly. The 
decretal amount 1s recoverable by attachment “and sale of the 
Properties 1n execution of this decree. It will take time for the 
plaintiff to effect such sttachment and to protect the plaintiff. 
Ishould inyunct the defendant from dealing in any way with 
tbe properties by way of mortgage, sale or otherwise for a 
period of six  m&niths within whrch. period the plaintiff 1s expec- 
ted to levy attachment on the properties in execution of this 
decree, Though the plaintiff , would be entitled to levy ettach- 
ment he will not bê entitled to bring the properties to sale in 
executions of this decree fora period of six months from this 
"date, The plaintiff will also get the costs less ono day's ‘hearing 

costs. B dtduct ope day's hearing costs because at the instance 


x of the plaintif theeuit had to be adjourned to enable the plain- 


etif to disclose further documents, 


Order accordingly 
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Before The Hon'ble Mr. Justice Venkataraman Iyer, The Hemble 
Mr. [istics Gajendragadkar and The*Hen’ble ^ 
*' Mr. Justice A. K Barkar. - à 


COMMISSIONER OF INCOME TAX, DELHI 
DELHI FLOUR MILLS CO, LTD + ° ° 


Net profite- Meaning qfa- common oa wet annual profes Whether. parable 
before deduction of Excess® Profits—Agreement wrth managing agents to ehore 
profit Whether payable only after deduction of net annual profits. 


Held-—Net profits means diable profits after deduction of working 
expenses and overhesd expenses in ths agreement to divide net profits 
vide definition of the terns ‘Net Profits’ in the Companies Act | 


Held—Section 87 C could not come into the fleld for the interpretation 
of the agreement.in question in as much as this section came into force 
~ after the execution of the agreement in question. 


Held—Further that the fact that the Excess Profits Tax came into force 
after the date of the Agreement was not materrais and the tax must be 
deducted and ri exclusion was necessary for the determination of the _ 
Divsible Profits. es " 


> The material facts will appear from the judgment 
H. J. Umngar and R. H. Dhebar for the Appellant. 


- Hardayel Hardy for the Respondant. ** 
The gudgaeht of the Court was as follows . 


E 
. 


A.K. SARKAR, J.—By an agreement fhade in 1936, the 
asscssee company appointed a firm as its managing agenes. The 


agretment provided that the managing agents would be remune- e» 


mated 1a the manner following: __ ee 


* “În considefation for acting as managing agents the Company | 


should pay to the firm remuneration at Rs. 75a p. f. or such 
principal sum as may-from time to time be deemed “geasonable 
by the directors and in addition a commission equal 10% - of 


s Civil Appeal No, 211 of 1955 


^ 


n 


i 
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the annual net profits, * Such net profits will be arrived at after 
allowing the working expenses, interest on loans and due 
deprecighion, but without setting aude anything to reserves or 
other special funds.” -z 


. 9, 
- * The question 1s whether the commission payable to the 
managing agents under this agreement is to be ten per cent. of 
the profits of the assessee without deduction of the excess profits 
tax payable by it on its profits or after deduction 


The questions has ‘arisen 10 the course ds the assessment of 
exces’ profits tax payable ‘by the assessee. " The Excess Profits 
Tax Officer held that the commission has to be ascertained on 
the “profits remaining after deduction of excess profits tar. 
This view was upheld by the Appellate Assistant Commission 
-er on an appeal Being taken to him by the assessee. On a 
farther appeal by the assesace to the Appellate Tribunal it was 
held that the commussion has to be ascertained on the profits 
without any deduction of the tax. The revenue authorities 
then applied for aod obtained an order from the Tribunal refe- 
tring the following question for decision by the High Court : 


“Whether ona true construction of the managing agency 
agreement between the assessec company and its managing 
agents entered into in 1936, the relevant clause of which 1s 
quoted above, the excess profits tax payable should be deducted 
from the profits efthe company for the purpose of arriving at 
the 20nual net profits of which a Percentage should be paid to 
the magaging agente as their commission ” ° j 

. 
The Wigh Court answered the question in the negative, 


wm The present appoal is by the revenue authorities against the 
Judgment ef the High Court, 
. . . 

i The queadon is e short one. It 18 one of construction of the 
managing agency* agreement. Of course, whatever ts payable 
under this “agreement to the maneging agents as thelr remunc- 
ration 18 a proper grpense of the business of the assessce and has 
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to be deducted in ascertaining its profits and itis upon such” 


profits that excess profits tax has to be siscesed. There is no 
dispute about this. This dispute has arisen because the semune- 
ration of tho managing agentiis—we leave out now the rgint- 
mum aod fixed, femuneration of Rs. 750 per nfonth af to vii 
no question afes and with which weere therefore not concer-* 
ned—itself to bç calculated on the profits The dispute is whe- 
ther the proper construction of the agreement is that tho, profits, 
a precenrage of which 1s to be paid to the managing sfgents as 
their remuneration, are tha profits befdre deduction of excess 
profits tax or afters. 7 * 


What then is the true construction ? The agreement 1s that 
"the net profits will be arrived after allowing the working 


expenses, interest on loans and due depreciation but without- 


setting aside anything to reserve or special funds." We can 
leave out the things expressly made not deduction for as to these 
no question “arises, the question being whether something more, 
namely, excess profits tax, can be deducted. Working expenses, 
Interest on loans and-due depreciation have however been eipre- 
ssly made "deductible 10 ‘ascertatolng the net profits. If these 
are all the deductions that can be made excess profits tax cannot 
be deducted for 1t does not ‘come under any one of them. But 
Itseems to us that the agreement was not intendend to lay 
down all the deductions that can be made It rf'not 1n dispute 
that expenses like overhead expenses, litigation expenses and 
similar other expenses properly" incurred fot ering on the 


-business can be deducted in arriving at the net profits. These 


would not be included within {working expenses” far that . 


expression 18 usually understood xs referring to expenses debi- 
table to the trading account as having becn 1ncufrede directly 
in rhaking the income shown thore, If this were not the sense 
10 which the expression “working expenses" wag used and it 
was meant to cpver all revenue expenses incgrred, then’ there 
would have been no need to mention interest oa loans and 
, depreciation separately, for these latter would hdve begn included 
as revenue expenses in tho expression “working expenses”, We 
aro therefore inclined to think that there aro oter items besides 
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those expressly mentioned, which bave to be deducted before 
the net profits c can Be atrtved at? 


What then* are > these other items ? That will depend on 
whit” the parties must be taken to have had in mind when they 
used ‘the words ‘net profits”. ‘The intention of the parties as tà 
Quhat they meant by these words can be best gathered by trying 
to find out ‘what they were about in making the agreement The 
garüee were a master and s servant ang they were fixing the 
remuneration of the servant, They decided thgt, profits or no 
profits, the servant would have a certain fized* sum "per. month, 
they also agreed that the servant woulg, besides the fixed sum, 
beve a certain portion of the net profit. The net profits, 

~whatever they were, would of course bea variable figure; in 
some years they would be more or less than 1n other years. The 
parties therefore agreed that the remuneration of the servant 
“would increase Or decrease as the net profits were larger or 
smaller. But why did they do so? Obviously because they 
thought that it was faic that the seryant's remuneration should be 
commensurate with the benefit that his produced for the master ; 
the larger such benefit was, the larger the servant's remuneration 
aod vice versa. It ss difficult to imagine that the parties agreed 
that the remuderation would be paid for profits earned by the 
servant's efforts of which the master did not get the benefit. 
This view of the matter becomes clearer when one remembers 
that besides the Parle remuneration dependent on the profits, 
"the servant had a fixed minimum remuneration. The agreement, 
therefore, Was essentally one to share the profits ; the agreement 
` was that ‘pert of the eprofits was to go to the servant and part 
enurc for the máster's benefit If this ıs the constraction of the 
agreement, as we think it 15, then yt follows that the net profit» 
contemplated, by the- parties are such profits as can be divided 
between the paster and the servant, „they, are such of which 
Bath the masttrand the ecrvant get the enjoyment in stated 
proportions. Je other words, they ere the divisible profits of 
the company, visible, that is to say, between the master and 
the servgnt. In order that the divisible profits can be ascertain- 
ed, excess profits tax has of course to be deducted. As- to that 
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there does not seen to be any doubt, for. that part óf, the profits 
which 5 taken away by the State’ as excess’ profits ‘ax is not 
“available either to tho master or the servant and cannot. there- 
fore be divided aad them, ° . 


e 


It is iid that the agreement cannot be construed in this way 
because thar would be adding & word to it; the "word, 
“divisible” > not being there, 1s 1ntroduced into the Agreement to 
support this Construction. This howeyer is not so No word. 
15 being introduced’ but the words used are only being explained” 
If 15 only stating that the’ partes meant by “net profits”, the 


divisible profits. It is really stating the nme thing 1 in different. 
words, 


It is also nó objection to'the yiew that we take, that excess 
-Profits tax 1 a part of the profite itself. It perheps'is' so Bor if 


+ 1$ no part of the ‘net profits’ contemplated’ by the' parties. YQ ~ 


is a part which bas to'be deducted 1n arrviüg at the net profits, 
that : to say, the divisible profits which'alone the pne Ead 
in mind. 


Asa matter of construction of ds. agreement before us,—1nd 
we do not think that the question involved 1m this case can be 
decidéd in any other way—therefore, we come to the: conclusion 
that the “net profits” mean the divisible Profits and are‘ to be 
ascertained after deduction of excess profits tax whe is payable 


by the assessec. oe 


That i$ how the matter strikes ùs~ apart from any authority, 
We now turn'to sorte of the atigbottties which were cid at the 
bát. They are In re Condrad : "Coiidran v, Stark (1), Patent Castings 
Syndicate Lid. v. Etherington (2), Valkan Motor and Yngineering 
- Ov. v. Hampsen'(3*, In re G. B. ORivest & Co. Lad.'s Agréamant (fr 
Jamas Finlay © Co! Et! v. Finley Miti Led (3) a and Welchand 
& Cà: Lad, v, Hindabthan Conastrictiéa Co. Lat. (6). These caet e 
however aH firn! om the constructioi of the siggéciénia involved 


Q) (1917 L CR. ess. (2) (191942 Ch fs, . . 

«3y (1921) 3 k. 8. 587 (^ 55 2) aR. 528. 
- 8 (1948) 47 BUHL, R. 77% (6 (1954) eZ Ie RIO 
' De Mieres - z^ Won Ca i: DUM 


. . ` 


^ 
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id titi, They ure therefore nót of mich assistance tn constru- 
ing the’ dgreement that we have Before us, for, each agreement 
- haso Dé constrütd accprdidg tO she words contained in it and 
tj circiinsüinces ri which it Wale made The judgment ic In re 
"*G B Ollivant & Co Led Hd Agreamant’s casd1)referred to earlier 18 
thet of the House of Lords In the judgment delivered in this 


-o. cage Dy the Gourt of Appeal in In re G B Ollivont & Co. Ltd's 


Agreamént's case (1) which was affirmed by the majority of the 
e House 6f Lords; Lord Greene M. R° warned that in question 
of this Kind euthorities were of io aitistangc" Referring to the 

LÀ 


earlier Éoglisli cases mentioned above, he said at page 532. 
“They decide that oñ the true construction of the agreements 


there in controversy, the phrase ‘net profits’ in Etheringion’s~ 


esae (2) the phrase ‘profits earned by the company’ in Vulcan's 
case (3) and the phrase ‘oet profits’ .in Condran’s casa (4) all 
* meant the divisible profits of the company in the first two cases 
acd ôf the partnership in tho third. They went on to decide a 
matter which T should have thought was not open to question, 
mamely, that in ascertaining divisible profits excess profits duty 
fell to be deducted...... ... .... But beyond that, those authorities 
do not appear tó me to afford any assistadce. The first part of 
the decisions, as to the meaning of ‘profits’ or net profits 1n 
those particular agreements, does not help, because the language 
is entirely different from that used 1n the present case ; and the 
scond part of tha decisions, namely, that 1n ascertaining: profits 
excess profirs duty 18 to be deducted,-1s as I say, a matter for 
which I should have thought authority was not required „n, .” 
Like the earlier cases;In re UB Ollivent & Eo, Lts agre- 
"ments cage (1) also turned on the language of tho sgreement 

ee Involved in it and 18 not therefore of any great assistance. . 
The Indish!cgses nientionedrearlier were also decided òn the 
sagreeméfity with Which they wére concerned! In the Jamer 
" Finlay & Cd. Ltd's case (5) the agreement provided that the “net 
profits” were'to' bé aecdetathed before setting! aide any süm' “for 
payment of income-tax, super-tax or any other tax on income,” 

EO NEN one 
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: Cw co - It war held dat “any other: fax on ycome "dide excess ` 
mu ^^  . profits tax which could not thereford be deducttd. - ' Befpmont 


ar gis; tax being somiethiag which 15 payable out of the ‘profits a and E 


Income Tex x. Delhi ‘a lability to WC. déducted* ih ascéituuung the profits, it wad? e 


Delhi Flode Mills - — difficult to- 'explaip why the same principle" should not-spply to - 





made- between the two taxes in tho English cases, to some of | 


vä: K. Sarkar, J.. which we have earlier referred but he did sot'think ıt checeseary ~ 


eo to "consider "whether 3i the grouüds of _ distiaction were sound, ; 
* C 7 because 10 the case before bim he thought that excess profits “tax 
"had been expressly dealt wih. In the Wolchand & Co. Lid, 
_ case (1) the- “agreement © was very much like the agreement that 
“7° we have before us It provided that the managing agents would 
US be pad. ten "per cent of.the annual net profits earned by the. 
- . company and alsó stated’ that in arriving at the net Profits 
7 certain deductions would be made which: included the working - 
ae expenses ‘and that certain other deductions would not be made, 
i but no.meotion was made.of excess profits tax as being deducu- | 
2 * í . ble or otherwise.. Beaumont C.- J. who was a member also of 
i the Bench which decided this case, held that the agreemegt was. 
E - a profit sharing agreement and the'net profits had to` ascertained - 
after deducting excess profits tax ^ " Now we do not refer to these ^ 
X judgments as supporting anything that we say but because -the 
-.3., High. Court; unwittingly fell adto the error of thinking 'thít the 
j Walckand & Co. Ltd case (1), came before the Somes _ Finlay & 
" . Ce Lid case (2) and that in ‘the "latter case Beaumont C, J. had 
doubted the correctness of what „he had sud in the fqrmer. 
These "observations are wholly wrong because the James; Finley ` 
"EN. , & Co. Ltd. case. (2) ‘was decided long before ‘the Woleband & 


ILE = C. J. observed 1n this case that it havińg been held that income- . | 


excess profits düty Heé-also said, tliat a distinctipn | had been -, 7 


~-e , “Co Gad, case (1) bad ‘been decided. -Neither do we find that -- 
UM there 1s any conflict between the two cases. Jo thg Wakhand &- 

-~ e Co. Lid case [1) Beaumont, C. J. gave, reasons for taking “a 2 
z K distinction between income-tax and excess profits tax got thought, . 


Ta , *  thst the distinction between them made in the Bagis, cascs „to 
\ â j - ` : PEN 

Tm : (1) (1944) 121 T. R71% , M Copp. Cas. 23. ý 

e d (2) Seton RIA US 2t 


E 
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which wo have referscd was not of substance. We do not think Civil 
it necessary to any anythidg qs to whether Beaumont C. J. was 1958 
night in this view. . 

. "d. 


. . è y Commissioner. of 
QOL behalf of the assessses we were pressed with tho eame Income Tax Delh: 


contention that as it has ldng been held that income-tax could Delhi Flour Mills 
not be deducted 1n ascertaining the p rofits ofa company, excess 
I profits tax | could not also be deducted, for they were substantia- 
lly of the same natore cach being a tax on.the profits. Indeed A.K. Sarkar, J. 
im Ashton Gas Co. v. A ftorney-Genertl (1) were the House of 

Lords had to construe the provisio n in the ingpfporating statute 

of the gas company which provided that the profits to be distri- 

buted among the shireholdets in any yest should- not exceed a 

"grven rate, the following observation occurs in the opinion 

delivered by Lord Halsbuiy L. C at page 12: 


7. "The income-tzx 18a charge upon the profits: the thing 
which 15 taxed 1s the profit that 1s made. and you must ascertain 
what 1s the profit that ıs made before you deduct the tax ..... 
you have no night to deduct the income tax before you ascertain 
what the profit ıs. I cannot understand how you can make the 
income tax part of the expenditure." 


Now it seems to us thet there 1s nothing in the Aghten Gas 
Co, case (1) which prevents us from holding that in ascertaining 
the net profits fog the purpose of the agreement that 1s before 
us, excess profits tax hasto be excluded ‘That was not a case . 
of profit sharing. It was not concerned with deciding what 
sums are deductible in arriving at she divisible profits in a. profit 
sharing agreemept. That ss what we have to decide. Therefore 
wo think tha? the Ashton Gas Co, cases (1) docs not assist in 
@™werng the question that has artsen in this case. 


° e Nor do we think dnd 1n the present case, ap we have 
said earlier, to “decide whether there are distinctions between 
1ncome-tax and.txcess profits tax. Weare not concerned with 
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the question. whether 1ncome-tax should begdeducted before the 


net profits under the agreement paf be ascertained, We will - 


assume tbat jt cannot be. It 1s common sense and Ìlso firmly 
established on the authorities to which reference bas already been 
made, that ya's ascertaining the drvisible profits excess profi tax 
has to be deducted. As we have construed the agreement it 1n 
this case, netrprofits mesh the drvisible profits and therefore they 


can be arrived at only after deduction of excess profits tax i. 


We wish now to réfer to the minogty opinion in, the House 
of Lorde 1n In re G.B Olfivanr & Co Lids Agresment’s case(1) of 
which the High Court seems largely to have based its decision 
The dissenting opinion of Viscouünt Simon L C arose from the 
fact that he did not think that the word “profits” in the agree- 
ment then beforé House meant the drvisible Profits. With the 
reasons for this view we are not concersed for these turned on 
the wording of that agreement. Having held’ that the word 
"Profits" did not mean tbe divisible profits, be proceeded t8” 
consider whether excess profits tax could be deducted in "ascertiin- 
ing the net profits and ın doing so said that as income-tex could 
not be deducted as held ın the Ashton Gas Co. case (2) neither 
could excess profits tax, for, both were parts of the profits He 
also said that the Court of Appeal was wrong 1n thinking that 
excess profits tax could,be debited to the profit and’ loas account 
and, therefofe, held that the net profit which 18 usually shown 
1n that account has to be ascertained without deducting excess 
profits tax We are not concerned with this;pgrteof the - opinion 


of the Lord Chancellor esther. It waa grven on the bars that 


the profits were not the divisible profits and we are concerned 
only with divistble profits. Thè other djssenttent speech was 


* by Lord Macmillan He sard substantially what Viscount Simón 


had said, and therefore it 18 unnecessary to deal with his view, 
separately. It does not however’ appeat to us that the dissentient 
judges in the House of Lords held that “af the "profits were the 
divisible profits, excess | profits tax could not be deducted before* 


_ these could be ascertained In the view that we ‘have taken of 


the agreement before us, we cannot, thefefore,. derive any 
assistance from the dissentient opinions. — ^ A ` 


1) 52; AIl E R 528 f 
2) (1944) 121 T. R .I04, 14 Comp Cas 23. a 
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One other cage, namely, N. M. Rayaleo Iyer & Sons v. Com- Civil 

missioner of Ingome-tar, Magras (1) was brought to our attention. 1958 

This cde also purpose to follow the reasoning adopted in the 

minority judgments in In re G BzOllsant & Co. Lids Agros- ener 


Tenis case 2) and “actually relied on the authority «f the judgment Income Tax, Dethi 
** und 1, It 1s therefb sary to refer to 1t furthe v 
under appeal, s re unnecessary to refer ther. Delhi Flour Mills 


Pd It had been contended by the learned advocate for the 
appellant that even 1f the net profits mentioned in the agreement A, K. Sarkar, J, 
è were not the divisible profits and tven sf income-tax could not 
be deducted to ascertain these profits, excess’ profits tax was a 
Proper deduction to be made. It was seid that excess profits 
tax was for this purpose different in nåture from {ncome-tax, for, 
à (3) under section 12 of the Excess Profits Tax Act, 1940, excess 
profits tax was deductible as an expense for the purpose of in- 
come tax assessment; (b) that where the employer ts a company 
7, 98 in the present case, the income-tax paid is refundable to the 
shareholders which excess Profits tax 18 not; (c) that excess 
^ profits tax js a “debt” of the business and therefore an outgoing, 
and (d) that it was 1n the nature of a licence fee upon the pay- 
ment of which alone the business could be carried on. It is 
unnecessary to consider these points ss-in our view the net 
profits 1n this case were the divisible profits and whether excess 
profits tax ıs distinguishable from income-tax for any of these 
reasons or not, 1t 18 properly deductible, 





e 
We should alto refer to an argument advanced by the essessee 
~ which was founded on section 87C of the Indtan Companies Act, 
1913, 1fftroduced by an amendment made in 1936, which provides 
that the remuneration of the managing agents of a company shall 
- bea fixed percentage of its net annual profits, and tbat in 
œ calculating the net profits no' deduction 10 respect of any tax or 
duty oginCome1s.to be made, Jt is said that the statute 
e incorporatés the uhiversal commércial practice afd therefore 1n 
‘construing tha present agreement excess profits tax cannot be 
deducted. We are not aware whether the section 1DCOrporates 
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any practice but we think that this contention is entirely uafoun- 
ded for the section” was applied only to a managing agency 
agreement made after the amending Act came into force, "while 
the agreement in the present cass was made before res i - 
e .- 
Lastly, we bave to point ‘out that salis A turas on tho fact 
that at the daté the -agreement under consideration was made, 
the Excess Profits Tax Act-had not-come on the statute, book 
nor perhaps been thought of. and, therefore, could not havo 
been 1n the contemplation of fho parties. TE the net profits are 
- the ‘divisible profits? everything necessary to be excluded to 


. arrive at the diyisible.profits has to be deducted whether it was 


in the contemplation of the partes or not. It is easy to imagine 
instances,- Suppose after tho agreement the Government 
poteli lein fee on tbe payment of which ‘alone the 
“business could-bave been carried oh and that licence fee was 


_ not in the contemplation of the parties when the agreement had ^ 


. been made. None the,less it has clearly to be deducted in find- 
ing out the divisible.prófits, In the result we would answer the 


question framéd in the s&irmativo. . 
The appeal is therefore allowed with costs id this court in ` 
the High Court. . s 
T5 336 Ww ee "Appeal allowed, 
SPEC ae: 
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"^. "ORIGINAL CIVIL 
Before The Hon'ble Mr. P. R. Chakreverty C. J. and 
* "The Hon'ble Mr. S. C Lahi J! + | 


ao? ` è z 

j : PANCHANAN DEY 
PA à v s 

*e ic UNION OF INDIA « 

e. . 1 


e Arbitration Act ( 1940 ) —Wksfher Sec 14 (2) 19 exhaustive — Whether Sec 151 
ef the Code of Cm! Procedure applies if the Umpirè dies before the award bes 
been fileda $ . x i 


Whether Sec 14 (2) apples where the Umpire dies before filing the 
award and without giving authority to file the awardito any other person 


Held—Sec 14 (2) ıs not exhaustive and in a proper case Sec 15] of the 
code of Civil Procedure may be invoked 


The material facts will appear from the judgment 


Atul Chandra Gupta and S. K. Bhattacharyya 
i I * * 'for the Appellant. 


G. P Kar for the Respondent. 
The judgment ‘of the Court was as follows : 


P B.CHAKRAYARTTI, C. J.. This appeal arising out of 
an application under section 14 (2 of the Arbitration Act tases 
1 question to which the Act furnishes no answer. The learned 
trial Judge, Sarkar J., thought thet the matter was concluded by 
a decision of tho Supreme Court, but I do not think that it is, 

[ . . 
= The facts arc as follows: The appellant, Panchanan Dey, 
e entered into severdl contracts with the. respondent, Union of 

India, for the'supply dF steel-made stores of various kinds. The 
contracts apparently contained an arbitration agreement, although 
it has not been printed in the paper book, that in the event of 


n . 


. # Oflginal Side Surt No. 74 of 1956 i 





Panchanan Dey 


P.B. Chakravartti, C J. 


CALCUTTA LAW JOURNAL . i939 


disputes and differences arising over the performance of the con- 
tracts, the same would be referred to the sxbitiation of two 
arbitators one to be nominated by cach party, and that if the 
arbitrators fatled to agree, the matter would, be referred to the 
decision of så umpire. Disputes did arise about several of *thg 
contracts and they were referred to "the arbitration of one Sd. . 
Niranjan Chatterjee, a pleades, nominated by the "Appelladt aud, 
one Sarkar Bukshi Siv Charan Singh nominated hy the,Union of ° 
Indu. For the purposes of the reference, the relevant contracts 
were divided into two groupe and a consolidated ‘reference with? 
respect to each grop was made, so tat there were two referen- 
cos, each covering a number of contracts The arbitrators failed 

to agree and thereupon the disputes were referred to the arbitre- 
tion of the late Mr. A. N. Sen, a retired Judge of this Court, 43 - ; 
umpire. He made-his awards on the gth March, 1954, and sent 
notice of his having made them to the parties. The appellant 
received the notice addressed to htm on 15-3-1954 and the res? 
pondent on the roth. The umpire held his proceedings at 
Delhi d H ] , 


Both the awards were 1n the appellant’s favour. By one of - 
them he was awarded a sum of Rs. jj,411-8-o, together’ with 
interest and by the other, a sum of Rs. 11,037-15-0. The Union 
of India, accepted the second and the smaller award and informed 


. the appellant of their acceptance by a letter, dated 19th of April, 


1954. As there was no intimation about-tpe, Union’s decision 
regarding the first award, the appellant made an enquiry by a 
letter dated the 29th of April, 1954 and was informed 1n ‘reply 
by a telegram that the award wat not acceptable to Government. : 
“The original telegram 1s on, the record, but no date can be found 


op ite » 1 - 


Thereafter, by a letter dated the 20th of May, 19541 on ` solici- 
tor, acting fr the appellant, made a request, to the umpire to fije’ 
the first award for Rs. 55,412-8-0 10 thre Cours as "t has become 
necessary to obtain.a judgment:on it. On the "bext day, the 
same solicitor addressed a letter tà the Union of India in which 
he, stated that he understood from’ his client that the umpire bad 


i bd e 
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sent the ongioal award tọ the Union for filing the same in the 
High Gourt at Calcutta amd that they should file it immediately 
to that this Court might be asked 1 to pronounce a` judgment on 
the "award, . The two letters were bardly copnaistent, because, 
eeatcording to the first, the award was ewith the timpire aod he 
was not filing it, while, according to the second, the umpire had 


P sent the award to the Union of India for filing it in this Court 


aod it was the Union of India who were withholding it. 

On the 220d of May, 1954, the umpire replied to the letter 
addsessed, to him. ‘He did not say that hê had already sent the 
award to the Union of India for , Bling it, but said only that 
he fonnd two difficulties in the way of complying with the 
appellant's request In the first place, he felt some doubt as to 
whether 1t would be this court or'the Crvil Court at Delhi which 
would be proper Court to file the award m, though he personally 
thought thaf the appropriate Court was the lettcr and in those 
circumstances he said that the parties out to obtain an order on 
him from a Court to file the award He added that although 
the Union of India had taken a stamped receipt from him in 
respect of his dues on an assurance that the money would be 
forthcoming at once, they had not yet paid him anything Ths 
statement obviously had reference to the provisions of section 
14 (2) of the Act and those of section 38, under which. ao 
arbitrator or umpire is entitled to refuse to deliver the award 
except on payfhegt,of his dues. No reply was received by the 
appellant to the letter addressed by his Solicitor to the Union of 
Indis. . D 


oa » 

Theregfter, on the 1st of June, 1954, the appellant took out 2 
Notice ‘of Motion for an order under section 14 (2) of the Act 
that the ayard be filed 10 this "Court by the umpire or alter- 
natrvely that a' ttue copy thereof be filed by the appellant him- 
telf and that [ndgnient be pronounced on the award after the 
issue of the usual notices to the parties. In the body of.the 
application the appellant stated that he bad obtained from the 
respondeat * copy oE the, original award Which bad been certified 
to bes trie copy.” 
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. Ci s , The spplication pursuant to the Notice of Motion was noted 
1958 ; as made on 1-6-1954 and made retyrnable on the 22nd of June 
US - following. Before that date arrived, ne umpire died,on the anh 
\ penchanan Dey . © of Jane, 1954. ` a c N eee s; zs er 
v. d ' e. . ^ ee 
Union of kida In teaiin ta oppotiión filed on behalf of the Union of ^ 
—— Indis, it wes stated that the ducs of the umpire had been sent "to 


' him on the 9th of June, i954 which it will be seca, as after his — * - 
FS hebes, zd death. A point taken that the application could not be made in 
f this Court as it had no jurisdiction inthe matter to which the ° 
reference related, dots,not appear to have been pressed atthe 
aes heating of the two other points taken, one which related to the ‘ 

‘ > date on which. the appellant had received the notice of the 
` ` filling of the award was caiily disposed of and 1 no longer of. fa 

any importance, The real controversy between the parties raged 

round the other point taken in the affidevit-in-opposttion. It 

was said that; in view of tho death of the Umpire, tho sppli- e- 
, cation could no longer be cohtinued, because being dead, the 
umpire could no longer directed to file the awatd, and the 
appellant himself also could not legally be allowed to us a copy 
there of, as prayed for by him in the alternative 


í * The application was heard by Sarkar, J, who has stated ` 
in his judgment that in view of the death of the umpire, the 
j argument before him turned solely on the alternative prayer 
contained in the petition. This observation is not easy to 7 as 
follow, because the alternative prayer was that aA order might 
be made for the filing ‘of a‘ true copy ‘of the award‘ by the 
` appellant, but what the bulk of the learned Judge’s, judgment " 
discusses is, whether the Union “of “India cowld be ordered to 
; file the original award which they ‘had received from the eampire : 
and which they admittedly had iq thér possession, In the æ., 
learned Judge’s view, that question was concludede by the 
E . decision of the Supreme Court in the case of Kumbha, Mawji s 2 
VOR Unien ef India (1), where it had been laid down hit under e» 


1a 


‘S A section 14 (2) of the Act, « party could not file fn award or a 
signed copy thereof unless he had been authorised ' by the‘ 
. (1) (1953)S C.R 878; A.R R C 319 (A) d 
r ! I t 
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arbitrator or umpire.” to file t on his behalf. The learned Judge, Cmi 
pointed ouf that in'the case before him, neither the appellant, 95 
nor the a respondont had bcen so suchorised. w 
eo 
^Y. were pressed by Dr. Gupta to hofd ‘that ae reasonable Fanchanar Dey 
conclugion to "be drawn from the. circumstances of the case Union of india 
. ,Weuld be that thp umpire had handed over the original award uil Y 


to the Union of India for the purpose of its being filed in Court. 
lam unable to accept that* contention , Section 14 (2 of the 
Act provides thet an abitrator or umpire shall fause ‘the award 
or a sighed copy of it to be filed in Const at the request of any 
party to the arbitration agreement or any, pergon claiming under 
him or if so directed by the court. This ıs in accordance with 
“plain common-sense, because after making an award, an arbi- 
trator or ampire can hive no reason to think of filing it in 
Court of his own motion, because .he can have no reason to 
presume that although the parties had agreed to abide by: his 
decision, the party against whom the award had been made ~ 
would not, accept it and the party in whose favour it stood 
require a judgment upon it ın order to enforce it against his A 
adversary. Jt 1stroe that the appellant's solicitor did say in 
his letter of the 21st of May, 1954 to the Union of India that 
his client's instructions were thet the award had been sent by 
the umpire to the Union of India for filing it in this Court, 
, but such 1ostructions could not possibly have been given or, 

` sf grven, Could not epessible have been true, because, if they 
were, the same solicitor could not have while writing to the 
umpire hirpeelf on the previons day, complained that, he had 
aot filed the award, instead of complaining that although he had 
sent the award tô the Union of Indis for filing it they had failed 
. and neglected to do so. The .umpyre also, 1f he had really. sent* 
the award to ‘the Ugon of India with a request that they should 

* file it in CSurg, would'gertainly have sud so when rgplying to , 
letter of the appejlant's solicitor, dated the 20th of May, 1954 
Indeed, it appeass frem the umpire's reply that he could not 
have sent the awerd for filing tt, and filing it in this court as 

i alleged, because he sajd be was ih. doubt'as to the court ın which 
the award could appropriately be filed, although his owa view 
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was that the Civil Court.. at Dolby ould te the appropriate 
Court., In one of the subesquent affidavits which the learned 
Judge allowed the appellant to file, ho stated that the original 
award had beça sent by the" umpire to the Ynion gf Indå swith 
a forwarding letter reqnesting them to filo it in this court*agd 
that it was being’ deliberately withheld by the Union of India. 
This statement was affirmed by the appellant as true to bis know 
, ledge. Icanpotbut regard that statement as, palpably false, * 
" because the facts stated were incapable of being true to the appe- 
llent’s knowledge and bgcauses tf the appellant.koew that thé 
umpire had sent the award to the Union of India with a request 
to file it 1h Court, he could not have! caused the solicitor to write 
to the umpire dn the zoth of May 1954s inthe manner he had 
done, In an affidavit filed on behalf of the Union of India, one a 
Srv Charan Singh, Deputy Secretary in the Ministry of Defence, 
who, by the way, had ‘himself been one of the arbitrators, - stated 
that the umpire had ‘seat him the original award on or about ^ 
the oth of March, 1954, without any covering letter or any 
request to file the seme or get the same filed. Ifthe award was 
sent by post or by & messenger, itis strange that there should. 
not have been a forwarding-letter, but-since the dato ‘when’ the 
award was sent 18 given as on or about the gth March”, the 
very date on which the award was made and since the arbitration 
was held at Delhi, it 18 possible that the award was over to 


Srv Charan Singh personally. Be that as it may the appellant’s 


allegation that the. award was sent by the urgpire* to the Union of 


. India for the purpose of its being filed tn Court, or ‘filed in this . 


Court, was not peeved, but, on a other hand, stands Baproved,- 


The learned Jédgs ac] have already stated; hag held that | 


“ya those circumstances the Union of India could not be directed | 


under section 14 (2) of the Act to file the award in Court. Thus” 
far no exception can be taken to ‘the deciston” of the learned 
Judge. But he has also held that if the Union of, ndm cou? 
not 1n law themselves file the award under section; 14'(2) of the 
Act, not having'beca- authorised , to do so by th umpire, the” 
court could not order them to do so and that, even if it did ‘and 
the award was fled, the order would be a ineffective’ order, 


4 


L 


1959} "HIGH COURT , 
‘ e 


becauso such filfAg would not be a filing under section 14 (2) of 
the Acf and no'judgment côuld be pronounced onan award s0 
filed. It is this view of the learned Judge which requires serious 
opcrideration. . : . 
e? : é * 
If the learned Judge had dismissed the appellant’s application 
ve on the ground that his only alternative prayer was that he him 
eclf might bellowed to file a copy of the award, but no such 
Order could be made sence he bad pot been authorised by the 
umpire to file tho award on his bebalf and ince the copy In his 
Possession, was not even à signed copy, ‘thtre would perhaps be 
an end of the matter. The learned Judge might. have declined 
to allow the scope of the application to be enlarged, but he did 
allow the parties to go to trial on the question as to whether the 
respondents, who had admittedly the original award in their 
possession, could be directed to: file it and. that is the question 

** anth which hus judgment mainly deals. I am accordingly of 
opinion that the question whether the respondent Union cóuld 
be directed to file the award, even i£ they could not be so direc- 
ted under award. t ` 


‘As to that question, I do not think that once it is found 
that the Union of Indh had not'been requested by the umpire 
to file the eward in court on his behalf, further consideration 

" o£ the matter woald be useless in view of the decuton of the 
Supreme Cofiry «s the learned Jadge appears to have thought. 
In the case before the Supreme Court, the umpire had made ont 
his two awards in duplicate and then supplied them to each of 

| the patties in the original. Both this Court and the Court at Gau- 
bad had juridiction in the matter to which the references related. 
One ‘of the parties the Union of Indie made an application 

1n the Cogrt of a Subordinate, Judge at Gaubati noder section 

14 (27 of the "Afbitranon Act for an order on the umpire to file 

* „awards in Court, the Union of India filed their set of the original 
awards, In the meantime, the other party, namely, Kumbhe 
Mawji, who also had io his possession awards in tbe original, 
fed his set in thts Court through his solicitors. The Union of 
India’ filed their" set of the original awards 10 the Gaubat Court 


. 
ELA ` 7 
se 


9 - CALCUTTA LAW JOURNAL ~ [1959 
ayo " i E 

Cuál after Kumbha Mawji bed filed his set in this Court. In those 

T" Circumstances,a question being raised én this Court as to whether 

—À - this Court had any jurisdiction to make any order on the 


awards, the parties proceeded "on the assumption that under 
section 14 (a! ef the Act, a; party could. file an award or a signe? 
Unioa Sind , copy of it in Court only if ho Had been “authorised by the arbi- 
trator or umpire to do 10. Proceeding’ on the same View which 
was not questioned before them, the Supreme Coust held that 
"Kumbha Mawj, the applicant before this Court, not having 
beep authorised by the umpirp to file the awards in Court much 
less to file them on hfs behalf, the filing ‘of the awards in ehis 
t Court could not amount to filing by the umpire as contemplated 

by S. 14 (z) of the Act aod that even'assuing that the awards had 

- — ' been filed in this court in accordance with the section, still, the 
filing of the eigned copies by the umpire himself ın the Gauhati 

Court, having also been a proper filling and such filling baving 

` been earlier in time, it was the Gauhati Court and not this Court 

` which had jurisdiction to deal with the awards under S.31(3) of the 
s , Act. The Court expressly mentioned that the parties had proceeded 
before them'on the asumption stated in the judgment and that 

it had not been contended that the filing of an award into Court 

by a party himself, though without the authority of the umpire 

^ to do so on his behalf, would be sufficient compliance with the 

terms of S 14 (2), do not, however, place much reliance on this 

reservation, because immediately before recording it, the Court 

i * said that S. 14 (2) clearly implied thar a party filing an award 
in Court should have the authority of the arbitrator or.umpirc 

for ‘doing so on his behalf and later ın the Jadgement, they ex- 

plained the section to mean that® the authority must be not, 

merely an authority to file the award in Court, but aleo aythority 

to file ıt on , behalf of the arbitrator or umpire. That require~ 

_ Ment cannot certainly -be said to have been satisfied in the 

i . present case. ‘Yet I venture to think that the aeciion | of the 
Supreme “ts limited to an interpretation * of 5, 14 (2) of 

‘S , o. the Act and the Court galy lays down 1n what manner. an award 
ž may be legally fled “in Court when there 19 an acbitzator or 
umpire to file 1t or cause it to be filed. The decision 15 conclu-* 
sivo only as respect cases where he facts are e such that S. 14 (2) 
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canapply What the Supreme Court really decided was a com- Civil 
petition between ,origlnal" awards filed in Court by a party iasa 
^ without the authority of the umpire who had made them and Are 


signed topics of the awards filed bye the umpire himself. The 
facta” of the case were” within the ambit, of S. 14 «1) and the v. 
decision us undoubtedly canélusive that where there 1s án umpire _Vnton of India 
or arbftrator to file the award, no party can file f within the ——— 
—“theaning of S *14 (2) unless he files ıt with the authority of the 
arbitrator or umpire given to him to file it on his behalf. It 15 
mot conclusive as regards cases whete the facts- exclude the 
operatign of S. 14 (2) and where the question, f» whether apart 
from S. 14 (2), an award may be filed 1n Court or directed to be ` 
filed. That question remains to be consiiercd. —— : 


Panchanan Dey 


P.B. Chakravartt:, C. J. 
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Section 14 (1), #6 far as is materialy provides that the 
_arbitrators or umpire shall, at the request of any party to the 
““agrecment or any person claiming under such party or if. direc- 

ted by the Court, cause the award of a signed copy of it, together 

th any depositions and documents which may have been taken 

~and proved before them, to be filed in Court; and the Court sball 

thereapon give notice to the parties of the fillng of the award 

Obviously, the sectian presupposes that the arbitrator or umpire 

is alive and available, he has before hts death or departure from 

the palce authorised a party or someone else to file the award In 

Court on his behalf But whereas here, the arbitrator dies before 

-z  fillag the awardsand without authorising anyone to file it on his 

behalf, the section can have no application. I think ıt 18 perti- 

nent “in this conection to exemine the frame of the section and 

18 obviobs -objective. Itis addressed to laying down not in 

what circumstances an award may or may not be filed in Court, 

. but what the daty of an arbitrator or umpire In regard to filing 

© his award is: In order that thè terms of the section may be 

s complied with, stis. obviously necessary that the arbitrator or 

«umpire sb&uld be ?h existance, because it is he whe 1s enjoined 

by. the tection to perform’ a particular duty, or at least that before 

. his death, he should bave done all that was necessary on hrs part 

1 to do-for the filing of his award. The Act, however, makes no 
‘ - e. 
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Provision for & case, eitherin S. 14 ta) orelsewhere where the 
arbitrator has dies without filing the Award oi, amthonsing any- 
one to file 1t on his behalf and in that regard there 18, it appears 
to me, a clear Incunain the Act Io those circymetanées, the 
question is, Fist the Act be taken to mesn and intend aha 
the only legal way 1n which an awatd may be brought up before 
the' Court for-being filed 1s that prescribed by S. 14 (2' and that, 
where the terms of that section cannot be applied pnd eyen where * 
its provisions cannot possible be complied with, the award can 
be of no judgment on X can be obtained, although there may* 
be no dispute about, either its existence or its authenticity à ' 

„I can find no compelling reason to construe the Act in 
the stringent and, I think, rt would be unreasooable to so so. © 
Where section 14 (2) could apply, it may be entirely proper to 
losist on the strict obsetvance of all rts terms, but there is E 


nothing in the Act to indicate that it intends the provisions of* 


the section to be exhaustive and thereby to enact that where 
section 14 (2) cannot apply, the award cannot be filed at all. 


ascribe that meading to the Act would be to make in contem- =- 


plate ‘that although protracted arbitration Proceedings may 
have been held in accordance with an agreement between 
the parties, although an award may have admittedly been 
made, and even although there may be no difficulty about 
getting the award aod filing it in Court, if allowed, still, if the 
arbitrator has died without filing ıt or suthogiging anyone to do 
so on his behalf, all the proceeding had before the forum which 
the parties had chosen for themselves and which bad resulted in 
an award, must come to nothing. e This situation may arife even 
In case where immediately after making the award, the arbitrator 
Or umpire 18 suddenly struck down by death without really 
getting an opportunity for filing it‘In Court or authorising some- 
oneto do so. In my yiew Sec. 14(2) of the «Att is not etall 
copcerned with such a case because it only enjbins an, "arbitrator "* 
or umpire who bas made an award to cause it to be filed, 1f 
reqpested by ope of the parties or a representative of his or jf: 
ordered by the Court to do so. Bat it does not purportto male 
es e 
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aay provision, ^whethecan award, admittedly made, may be filed Gw 
in Couft whererthe arbitrator or umpire who made ut is no 1958 
longer alive or available to file ite If, I may say so at the risk of wey 


repétltion, , it is pot the scope of section 14 (e) to lay down tn Dey 
e» What circumstances an 1Wjrd may or tay not filed and its 
only scope as to made it the duty of the arbitrator or umpire who 
e, bis "made the award to file it ia Court ia the circumstances stated ——— 
^" in the sçction I am accordingly of opinion that where section P.B. Chakravartti,C.J 
14 (2) of the Act cannet apply, it constitutes no bar to the filing 
* of an award otherwise than by the arbitrator gr umpire concerned 
of a person authorised by him, if such filing can be directed by 
some other provision of law end ifthe circumstances of a cate 
justify such direction. The ground covered by section 14 (2) 
* must undoubtedly be trodden slong with the track laid by it, bat 
to the ground lying outside, that track does not extend and there 
other tracks may legitimately be sought. 


Ve 
Union of India 


B Io my view, where section 14 (2) of the Acbitration Act 
cannot apply, the Court may in a proper casc make an order for 

` the filng of the award under section 151 of the Code.of Civil 
Procedure. Section 41 (a) of the Arbitration Act Provides that 
subject to the provisions of the Act and of the rules made 
thereunder, the provisions of the Code of Cral Procedure shal 
apply to all proceedings before the Court and to all appeals under 
the Act, It ss true,that.the Code 1s made applicable subject to the 
Provisions of the Aet, but if section 14 (2) does not apply in a 
case where the arbitrator or umpire has died before causing the 
award to be filed, as in my view it does not, there can be no 
conflict “with that section if, the Code is applied 1n such a case. 
The procegdinys before the Court have however, to be proceed- 

» ings "under,thzs Act” ‘There may, therefore, be some difficuRy 
in a case where even before an application 1s made to the Court 
for an ofder for the’ filing of the award, the arbitratgr or umpire 

*ig already dead, because it may be said.that, in such a cate, the 
application 18 got an applicaton.uader section 14 (2) of the Act 
and there beng no other provision authorising such an applica» 
tof it 1s not an application under the Act and, therefore, the 


. 
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Code cannot be imported under the prowsions’ of, section 41 (a). 
I need not consider such a case ‘on the present ‘odcasion, hecause 
er . the present case is not such & casa Here, the umpire was alyc 

at the time when the application was madeand, therefore, the 
d - application for an order on ‘him to file the award was an appl*.e, 
Union of Inda cation under seton 14 (2) of tho Act and the proceeding 
- ..  iniuated by that application was a proceeding under the Act. "By | e 
- reason of the events which happened «ubsequendy, .^ ! 
the  substantlye provisions, of Sec 1# (2) ceased .to -be 
applicable and, 10 my view, the Court having before 1t a proceed- 
tog under the Act, could then resort to section 151 of the €ode- 
; to make an order for filing the award, since no other provision, 2 

~da the Act applied; if, however, it was prossible on tho materials 

5 before the Court to make such en order and if justice required ¥ 
: _- that st should be made. en ] E 


+ z 9 
The loiened Judge was of opinion that an award filed othe ° 
wise than under Sec. 14~(2) could be of no use, because the 
“provisions of sections 15 to 18 could apply only after a filing in 
terms of Sec. 14 (2) and that on an award not filed under, that 
section, no Judgment could be pronounced. It was probably 
- because of that view taken by him that ho did not consider 1f he © 
could-proceed under Sec. 151 of the Code." None of the 
- subsequent sections; however, make a filing under section 14. (2) 
a condition precedent to s recogaition or entertainment of the 
award. The only basis on which they proceed is that-there is an 
award before the Court. It s only Sec. 14 (2) itself which 
first to refers to the filing of the award by the arbitrator or - 
umpire dnd then it says that “thereupon” the Court shall give 
nonce of the filing of,the award, bat this provision gannot be - 
relfed on as making it indispensable that the award shall be .j 
caused to be filed by tbe arbitrator or umpire himself, even im - 
a case where there 18 no arbitrator or umpirg to file it, because 
in such a case section 14 (2) docs not apply at all prasce to be, * 
N -e " applicable after the death of the arbitrator or umpire. It is true 
i that thete is no other provision 10 the Act for the issuc of a | 


notice of tbe Gling of the award, but-if the Curt can make in 
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“order for the filing of an award under section 151 of the Codey Cul 
1t can, I think, impRment that order by directing notice to be “iss 
given of tHe flog ‘under the fme section. I am accordingly —-— 


of opinion that the learned Judge xas not right in whole law as 
to the filing «of an &ward was contained in Sec., 14 (2) of the 
Aet°and in declining to consider anye other modb of filing an 
award yor any other power of the Court to order a filing in the — 
QU that both. by reason of the provisións of the Act and the P.B. Chakravartts, C.J. 
* decalon of the Supreme Court, such consideration would be TE" 
fruitless, We may, howewer, ia the Court of Appeal proceed 

to consider :f, in the facts of the cus, an order otherwise than 

under section ia bea eaasacs *. 


Panchanan Dey 
Y 
Union of Indra 





« Tf there 1s jurisdiction to eodd under section 151 of the ^ 
Code, which I have held there 1s, the next question 1s whether. 
there are sufficient materials for making an order for filing the 

award and whether it is just and proper that an order should be 
fnade. I have no doubt in my mind asto the justice and pro- 
prcty, but as we were in doubt as to whether the depositions 
recorded by and the documents filed before the arbitrators and 

— the umpire were available, we directed the parties to make an 
enquiry and stato to us the result by affidavits. The appellant 
misunderstood direction and filed a lengthy petition on 
19-1-1958, suported by an affidavit affirmed on the 17th, for the 
reception ss additional evidence of the documents filed by him 
before the arbitrators which had subsequently been returned to 

` hım as also copits pf proceedings which had been served upon - 
him by tho arbitrators and the umpire. There can be no question 
of our taklag additional evidence 1a the case and it 18 surprising 
that such an application should*bsve been made. The applica- 
tion, however, disclosed that tho documents filed by the appellant 
evere in hts possession and it also stated that the documents 
" fled by the wepondent, Union of Indis, and indeed the whole 

© of the rest of the" record, 10cluding thc origical award, had been 
aay over "by, thoumpire to the respondent. Te Union of 
` India filed an, “affidavit in opposition to the appellant's applica- 
tion for the reteptlon of additional evidence, bat, as the applica- 

. 
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- ` . 
kd e. 
id . 
306 ES CALCUTTA LAW JOURNAL [ 1959 
7 . * 8 - 
Cv tion itself was musconcerved, we did nof deal ywith that affidavit & `` 
1958 directed the respondent to give us whit we wspted, that 1s to say, 


to state by an affidavit what papers were in thelr possession. 


p ` nan Doy They did so by an affidavit affirmed by onc Salonda Nath 


Neogy, Assytlat Director of Litigation, on “2-4-1958, in Which 
Union of india they set out under twelve heads the* ‘documents in their posse 
——— sion. On examining that affidsavit, Mr. G. P. Kare who 


appearing for the Union of India was in possession of tha’. 7 


entire record of the Proceedings, including the docaments filed 
“by the Laos and me original award. | j 


P.B. Chakravartn, C.J. 


The position, ilios 18 this A arbitration proceeding 
was admittedly held ineaccordance with the aibitration epree- 
ment between the parties first by two arbitrators and then by X y 
ao umpire. The umpire admittedly made an award. He did , 
not file the award or authorise anyone to file it, instead, made , 
it over to the respondent, together with the entire record of the 

* proceedings, except only the documents filed by the appellant 
which he returned to him. Why the umpire parted with the 
original award and the record of the Proceedings without 
walting to see whether he would be requested bya party or | 
ordered by the Court to file the award 1s not clear. Since" de 
did not say’ in his letter of 22-5-1954, that he was not 10 a posi- 
ton to file the award in Court, it may be that he bad kept with 
him a copy which he would. sign and file m Court, , 1 required, 
but even then he would not be ‘able to comply fully with the 
provisions of S 14 (2), since he bad Parted with the record of 
the proccedings and the documents filed before him, Section 
14 (2) requires the arbitrator ; ot umpire to file along with the 
award “any depositions and. dotuments which may have been 

SE taken and proved" before the arbitrators or the "ulbpire. Be a 
that as it may, between them, the two o parties noy have in their me 
possession the entire records of the proceedings and" the docuz e 
ments filed sespectively by | them before the arbitrators and, wee . 


umpige, At the date when tl the Applicatiqn under S e 14 (2) was 


\ made the umpire was ale, bot hefore. the spplugation came up, 
for hearing ho "died and, consequently, no order Td any; 
. . i 
- . i . 
ee 
. i . e 
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longer be ma dg on ‘him to file the award nor could any order cml 
be made under S. 14 (aJ foz the filing by the appellant of his 1958 
Own copy, since be hed not been authorised by the umpire to 
file she award 1n Court and sincè his copy was not a signed copy. nan Dey 
Ip no order can be made, the arbitration proceegings will come y 
"to nothing. In these Circhmstances, it seems to mo. that this is Union of Indra. 
Preeeminently a caso where the Court ought to proceed under ——— 


«** S. 151 of the Code and make an order for the filing of the award 

ünder fhat fection, in-stead of following the award to come to 

e nothing or to be stifled. Seeing ‘that “not only the original 

award, but also the entire record of the proceedings, including 

the depositions and the documents filed, is available, the bulk 

of it bang ;n.the Custody of the tespondents themselves and 

# since there is no dispute as to the genuineness of any of the 
papers. 


P.B. Chakravartti, C.J. 


UE For the reason given above, this appeal 13 allowed and the 
-1 order of the learned Judge ıs set aside, In the events which 
Z have happened, the appellant’s application for an order for filing 
N thé award ‘is allowed 1n terms of prayer (e) of the petition end 
tis directed under S. 151 of the Code of Civil Procedure that 
within a month from to-day, the respondent, Union of India, do 
file 1a Court the Original award, together with the files and 
Papers disclosed by and set out 1n the affidavit of Sailendra Nath 
Neogy, affirmed on 2-4-1958 and that within the same time, the 
appellant do, file in Court the documents specified in Schedule 
*Y’ to his application filed 1n 19-2-1958 and this upon the award 
being filed as directed above, the Court below do serve notice 
of theefiling of the award sad proceed to deal with the award 

` 1m accordance with law. 

> 


©  Invæw of the difficulty df the question involved and “the 
untrue character of the affidavits affirmed by the appellant, there 
e will be noorder af to costs. z 
Sid * 
. - 4 
No ordes are necessary as regards the application of the / 
i appellant filed on 19-2-1958, except that in filing in Court the 
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docaments filed by him before the arbitrftors li will follow "the - 
list sot out in Schedule ev to that appjiction. ES 


Let the documents filed | Ap*this Court es annexure tothe 
appellant’s applypition of 19th of Febronry, 1938, be  réturned LM 
*the appellant. 5 


S.C LAHIRI, J.: Tages umi. $ S. giae 
R. M, Kar, Solicitor for the Appellant. ° ^ aa 2 
S. K. Mondal, Solicher for the Respońdent. ^ _ rae 
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CRIMINAL REVISION 


Before Mr. Justice S.N Guha Royepd Mr.Justice N.K Sen 
d KIRTIBHUSAN NAMUA & ANR. 
è V. S 


ote Š | " 
À LAKSHMAN DEY * 

Seqfion 147 (2) of the Code of Criminal Procedure— 
Whether it permits a, Magistrate— To pass an order 
prohibiting the doing of an act—I& scope--Whether 
under it the Magistrate can order the doing of an act 


* 


Trying Magistrate Whether, if he directs on 
inferior—Magistrate to report after inspection, the 
Magistrate reporüng may be called as witness for 
examination d 


-  Held—Beotaon 147 (1) does noi permit & Magutrate to order tho 
` doing of a postirve act, 1t only allows prohibition 
a 


Held—an inforioe Magistrate direstgd by the trying Magstrato to 
repart after inspection may be celled as witness. Such a Magistrate is 
subject to exarmnatzon and cross exammakon as & Witness in the case 

The materigl facts will appear from the judgment. 

ee 

Kishore Mukherjee and Samar Roy Chaudhuri for 
the petitioners. 


N. C. Talukder for the Opposite party. 


The judgment of the Court was as follows; 
. » L4 . 


. 
* minal Revwpon No, 1674 of ]958 ` 


Croninal 


1958 
aw 


January, 16 
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`S, N. Guha Roy, J. 1 This Rule ab Abe ERAT Th 
and party 1n a proceeding under S. 341 of the Code of 
' Criminal Procedure ralsés only two points. The first 
is that as the section sthnds, it 1s not gpen tp the learned 
Magistrate to make a mandatory order directmtj the 


- 2nd party to remove certain obstructions it had already 


S. N. Güha Roy,] put befofe the proceedings were drawn up. -The y 


second 18 that it was notopen to the learned, Magistrato 
to make use of a report submitted by another Magistrate 
who was asked by the trying Magistrate to inspéot 
- the locality ahd to submit a report without ezemining 
that Magistrate as a witness. The facts of the case are 
. briefly that the lst party clamed a- right, of way over 
à plot of land belonging to the and ‘party and as part 
of the path was obstructed by puting up a fencing and 
by digging a pagar, the ist party applied for achon 
under S, 147 of the Code of Crimmal Procedure. ' 
A proceeding: was accordingly drawn up and affidavits 
were filed by both the partes. During the pendency 
of the, proceedings the learned: trying Magistrate _ 
asked ‘another Magistrate to mspect the , Jecahty. He 
inspected the locality and reported that there were 
trees standing on the alternative pathway suggested 
by the 2nd party so that this alternative pathway was 
non-existent. The learned Magistrate then made order. 
in the following terms : ' e 


ce 
n 1 


"It is ordered u/s 187 (2) Cr4P C. that the second 
party 1s hereby prohibited from interfermgg with first 
.party's right of way with his carts over the proceeding * 
pathway between C. S. ‘plots Nos. 1188 of Mouza 
Dihar and in order to make the abovó order *effective, * 
the secdnd party is further ordered that "the secota 
party shall within 7 days from the service of the order 
upon'the second party, remove the fencing and pagar 
constructed by him so that there remains no obstruiotion 
to the exishng right of pathway and" passage Of carts, . 
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à LI 

faibng whioh the’ Ining and Pagar wil be removed 
at the cost which will be the cost of the proceeding.” 


* Mukiterjee * on behalf of the pititiones poirts 
out RS 147 (2) stands? the Magistrate 1s enütled 
to make an order only prohibitüng any interferéhice with 
theexeraise of such right anditis not open to him to 
make an order ‘directing the removal of obstruction 
alrgady caused. There was at first a ‘confhot of judicial. 
decisions ın ‘this Court ‘as to the trie meaning of this 
sub-section but thus conflict was set at rest by the Full 
Bench decimon in Hem Chandra Bdnerjee v. Abdur 
Rahaman (1).1n whioh it was held that sub-ol (2) of 
3. 147 of the Code of Cmmuna! Procedure allows a 
Magistrate to make the order prolubitmg* the doing 
fan act but it does not allow him to direct the doing 
of an act As we are bound by that decison, it has. 
wot to'be held that it was not open to the learned 
fagistrate to make the order directing the second 
'arty to remove the fencmg and Pager. Of course, 

the Magistrate finds that S nght of way actually 
Tasted, that it was” already obstructed before the 
rocesding was drawn up and if he prohibits any 
Serference with the exerce of such a right, that 
<«obibiton becomes totally ineffective when the 
‘agistrate, is not "efhbowered to take steps to see 
‘at the obstruction already caused is removed. 
18 anomaly, was pointed out in the Full Bench case of 
a Allahabad High Cofrt im Abdul Wahab Khen v. 
d. Hamid Ulah (2) and xt ‘was held therein that in , 
der to make.a prohibitory order affectrve, ihe. 
agistrate has “power, to an order for the removal of 
‘struction, “if. without Ms removal the prohibitory 
def cannot be effectively enforced . Although that 
perfectly a ‘patiofal view to’ take, there is an 
doubted’ contrast, between S, 147 as it stood before 
(S (qe): 480, HW, 45$, AVR. Cal244 ' 
«m (1951) 54 Gn, D, J.T05; ALR. Al 338 A 


` 


. . ` 
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its amendment in 1923 and the" section «it ands now. 
Before 8, 147 was amended in 1823, it empowered a 
Magistrate to make añ order permitüng à 4hing to 
bd don or direghng that'a thing ahall not b4done 
whereas now all that the sedtion permits the Magistfate 
to do 1s to pass a Prohibitory order and sothing , 
more, That béing so, the statute leavós no room ‘ar! 
,doubt as to the scope of the Magistrate's powers 
under 8. 147 Cr, P; C. as amended. In any event,,as 
we are botnd to follow the Full Bench case of this 
High Court, it has got to be held that the learned 
Magistrate was wrong in passing the order thatthe 
second party must remove again the fencing and Pagar., 


Ka to, the other point, wiz, whether the" learned 
Magistrate was , entitled to use m evidence the report 
submitted by another Magistrate to him in ‘pursuance of 
his own order that this other Magistrate should mspect 
the locality and report to him whether the alternattyé 
pathway suggestéd by the second party really existed. 
Evidently this is not a report under S. 639B of the Code 
of Crimmal Procedure because itis a report submitted 
by snother Magistrate. If therefore this report was to 
be brought on the record and used as evidence at all, 1 
is only fair to the parties that the trymg Magistrate 
should examine that Magistrate as a witness so that the 
party affected adversely by his report might have ar 
opportunity of crossefamminghim. As this was no 
dana, it was not open to the learned Magistrate to make 
use of this as evidence. , Consequently, the whole orde; 
has to be set astde and the matter ‘sent pack to fh 
learned Magistrate for disposal according todaw. z 

The Rule is accordingly madé absolyte E 


N. K. Sen, J- ` 
lagree. . Rule made absolute 
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DC "INCOME. TAX 


Borro Mr. P°B. Chakravarti CJ. and Mr. Justtee B.K. Guha., 


. CRICKET ASSOCIATION OF BENGAL 


W^ om Vs 5 
x COMMISSIONER OF INCOME'TAX, CALCUTTA * 


Property’ held Wholly for Charitable purposes 
under a trust or under other legal" obiigation.; 


Sec. 4 3) () of the Income Tax -Act—Whether 
income derived as fees charged for admission to the 
- games held under the auspices of an association is 


property 


‘Whether promohon of the practice of a game in general erther for 
> entertamment of the pubhc or for an advanoo of the game taai may be 


held to be a chartyable. purpose 


Held ,—thatineome derived from shows of games ı8 not meome 
derved from any property at all 


Held forther—In such a case there is no question of en organga- 

tjon yreldmg the Inoome 

ee 
Held forther—lIt us true thes chariy m the mcomes tax sense need 
not have any elesmosynary (alms giving) element in ib and 
. that en object of gomeral public utility İs under the mcome 
n jax law & cbantable object But ıt æ'mmposble to bold that 
> iberc m any gencral pubho utility so as to amount to 
. .Gharrry m arranging crickot matches . 


. 
. Held farthár -that under the new amendment of Bec 4 (3) (1) a 
*  clammffor exemption from tax can be made only with respect 
" * doso much of the income as x apphed accumulated for 


ques to ebaritablo purposes. 


L . 
* Income Tax Reference No. 6] of 1954. 
. 


Ovi 


1068 
"abi 
Sept. 19 


Commusmoner of 
Income Tar, Oaloutia,, 
P.B. Chakravarit, 
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The material facts will 'appeaft frog the. Judgment 
B. L. Saha for the Appellant "++ * 
B R. \Meyerior the Respondent | e 


The pigment of the Court was as follows ue 


P. B. CHAKRAVARTTI « C.J.: This isa Reference * "e 4 


under section 66 (2) ofthe Income-tax Aot made "by the 
Income-tax. Appellate Tribunal at the direction of this. 
Court of two questions of law.arising out of three 


„assessments of the. Cricket Association of Bengal. The 


question referred is practically a single. : question, butt 
has been spht'up into two separate question, because 
by the time of the assessment for the third year, the law 
had been slightly epanged 


d 


: The Cricket Association of Bengal is an unregis- 
tered and:unincorporated body. Its membership is open 
to Clubs, District Associations, Universities, Indian States 
and, subject tó certain conditions, individuals. There- 
is no trust deed or other decument vesting any. pro- 
perty in the Assomation for any purpose connected with 
its activities, Its objects are set out in Rule 4 ofits Rules 
under 13 heads, but they may be roughly rummansed 
as promotion of the game of cricket played an accor- 


“dance with the highest standard, though there are, cen- 


ter subsidiary objects which will not be ocoveràd by 
such a summary. As between ats members, if is a 
mutual association and receives payments by grey “of 
subscriptions and donations, The surplus ofits receipts 
fron’ those sources over the ‘expenses has ‘ngt been 
sought to be assessed, because the Departfnent conce- 
Ges that suche surplus 1s not chargeabl$ to tai, The , 
"Association, however, had other receipts, as: ‘well from 
a totally different source, One of ite objects 18-to orga- ; 
nise, authorise or control oncket tournaments ande 


leagues. 2s ax E 


TT 


n ; B Ps e 
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It appears that dartng the accounting year relative Oml 
to the assessment year 1950-61, it organised matches bet- 
weena team from the West Indies & Indian teams & also 
held what a?e knot as the Ranji Trophy Matfhes. In the , 
atcounting year relative to thé assessment year 1981-52, Communoner of 
it organised matches between Commonwealth teems Income Tax, Calcutta. 

* end, as in the previous year organised the Ranji Trophy P.B Chakravarthy, 
Matches. ‘In thé acoountmg year relative to the assess- C. J. 
ment year 1982-83, it again organised matches between 
Commonwealth teams and the Rànji Trophy Matohes, 
but it" also organised a School Tournament at Dehra 
Dun. For admission to'all these «matches it charged 
the public a fee by way of gate money. The recei- 
pts from this source were ‘fairly considerable, but 
when the Department oalled for return of uts income, 
the Association. did not show this, income, but, on 
the other hand, showed its income asni. The point 
ittook was thatits income was exempt from taxation 
under sections 4 (3) (1) and 4 (3) (i) (a) and so far as 

» the third year is concerned, under section 4 (3) (1) 
of the Income-tax Act because, as was pleaded, the 2 
income had arisen from property held under a legal 
obligation to be appled to the promotion of cricket 
which was a chanteble purpose, soo 





B 


The Income-tax Officer did not accept the asse- 
ssee's plea of exemption. He held thatthe objeot of 
the Assogiation being merely the promoton ofa game 
it could not be said-that the, Assoclahon was pursu- 
ing a chasitable object and further that even: assum- 

eing that promotion of oncket could be regarded af 
a charitable purpose, the rules showed that the Asso- 
* clation’s® aghvihes,could take other direchons as well, 
© Aecordingly, the Income-tax Officer assessed the 
receipts from thé exhibihon- matches after allowing 
certain deductions. On appeal, the Appellate Assis- 
tant* Commissioner agreed with the Income.tax Off- 
cer that the professed object pursued by the 


* 
. D 
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Ov Assomation was not a charitable okject and he held + 
1958 further that the income conoefned dij not arise from 
joe ast of 8nY property held under a trust or oltlrer legal 
Bengal obligation, , The assesses next appealed to the Tubunal 


Commusnoner of which. upkéld the authonhes below' on afl the pojnts 
Income Tex, Calentte. It was held that the income*assessed had not beeh 
P. B. Chakravarth, denved from any property held on trust, because 

C. J. there was no property at all out ef which the’. 

income could be said io have arisen, hor was 

3 there any trust The Tribunal held further that ever 

assuming thas (he ‘buemess .of holding exhibiton 

. matches was property and assuming further that the 

í Association was under a legal obligation not to spend 

its income otherwise than for the advancement of 

the game of cricket, ita claim was still bound to fail 

because advancement of the game of omcket could 

not be said fo beachantable purpose. This decision '' 
A was supported by reference to a number of decided 

* cases, mostly of English Courts, 


© ` The Association then asked the Tribunal to refer < 
the matter to this Court, but the Tribuna] declined 
to do so, Thereafter, on an application made under 
seohon 66 (2) of the Act, this Court directed the 
Tribunal to state a case & refer the queston which 
had been suggested by the Commussioger of Income- 
tax in ‘his reply in the rule issuéd* to him under 
f section 66 (2) of the Aot, Only, the question was split 
up into two question in wew of the fact'tbet prior 
à ito the year 1952-58, sechon 4* '(3) i)’ bag been 
‘amended, 


ne The two questions referred’ are the following : é 
(1) For the asseagment years 1960-8] ,and 1981-53: ' 

` ' — "Whether on the facts and in the circumstances 
of the case the Tribunal was right in holding thatthe. | 
i - : f : , 


Wes * ; ! HIGHGÓURT. -` 


Applicanj- Assogjation - du not entitled to the exemp- 
tion conferred by Section’ 4 -(3) (i) and Section: 4, (3) 


(i) (& of the Indian Income-tax Att, 1922, as it. 


* stogtl beford its arlendment in 1983 >" = 
e B 


` (8) For the assessment year 1982-63, . 


"Whéther'on the facts and in the airoumstances 


of the case the Tribuhal was right in holding ` “that 
the Applicant- Associatign was ‘hot entitled to the 


exemption conferred by Section 4 (3): (i) of the; 


Indian Incoine-tax Act, 1922, as amended in 1983 ?^ 


Ishall take up first the question relating to the 


assessment year 1950.51 and 1981-82. The exemption 


is claimed: under sections 4 (3) (i) and 4 (3) (1) (a). 


of the Act. The first sechon relied upon exempts 
from tax, ; 


- 


"any income derived from property held under 
trust or other legal obligation’ wholly for religi- 
ous or charitable purpose, and ın the case of 
property so held in part only for such purpose, 
the income applied, or finally set apart for 
application, thereto," E \ 

s 

The second propalog relied upon exempts 

tror tax. 


e 

` 

"Any income derived from business carned 
on behalf of a ieligious or charitable instituton 
whén the incQme ıs applied solely to th purpose 
of the. ipatitution and— 


(a) "iis busirbss i is carned onin the PNE 


* ofthe carrying out of a d 8e of the 
institution, or x as 


uL M5. ^x 


——— 
: 1905 
Cricket Assobiation of 

Bengal 

Ve +- 
Oommweioner `of - 

Income Tax' Calcutta. 
P, B. Chakravartti, 
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. (b) the work in Gonnéctíon mth the business 

vis niainly carried on ‘by beneficiaries: of the 
institunon:” * i eS 

Ü X P n ' : t. 

^, The first requisite of sechon.4 (3) (i) is that the 
income should be derived from property and* that 
such property must be held under trýst Qr other’ 
legal: obliganon , wholly for charitable purposes. I 
have already stated that there is no trust; There ares, 
however, a set*of rules which define ‘the object of 


s 


the Assooiauon, but those rules do not ‘specifically |, 


say or say anything at all as to how the income of the 


. Asaociation is ‘to be applied. If any legal obligation 
' isto be spelt out from the, rules, 1t. can be 'done only 


by assuming that the Association will not be entitled 
to spend its income for any purpose other than the 
purposes set out as its objects. Section 4 (3) ti. 
however, does not say anything about, the application 


of the income with respect to cases where.properhes . 


are'held wholly for charitable purpose, but what it. 
requires 1s that the property itself must be held for ` 
such purposes, either under a trust or under other 
legal obligauon This at once raises a' question as 
to whether any'property was held by the Associahon 
at all or, to:be morg precise, whejhgrehe income m 


question was derived from property. 


e ' z . 

Before I proceed further, 1t "ml he useful to 
gtate a few more facts. It-has been found by the ' 
Tribunal that the activities which produced the income 
in question consisted solely in arrenging.,certen 
cnoket matches and charging the Publio mth-a few, 
for admission to them, as spectator4 The majonty 
of the players who took part in those games were 
not members, of either the Assesseo-Associatlon, or 
ofthe bodies affiliated to it, though èn occasions one 


` ertwo players who wera members of those played, : 


1680] '. «. ' , H'ónÓoURP >? .  sió 
» oy ` . D 
. : : : 
The receipts which ,Cqnstitnte,fhe iácome in question avi 
came eatirély rom the members of the public who : 1958 
came to witness the games. 2. s Na ne Mn 
., EE .- " » à g Bengal 


* e ° Ifthe income in question was derived from the. Commismener of 
fees, charged for, admission to the gameg held under ae 
.*dhe auspicieg of the Association, 1t ig d.fficult to see how P. B. Chakravartti, 
it was dérived from any property. The assessee C. J. 
,I9lied upon the decrsion of thg Privy Council in the 
case of Ail JIadia Spinners’ Association, Mirzspur 
v. Commissioner of Vocotis: tax Bothbay Presidency, 
Sind and Baluchistan (1), and fontended that, the 
property contemplated by S. 4 (3) (i) was not physical 
Property alone, but an organisation or undertaking 
could also be property. The Privy Council in 
the case^cited did not lay down any general proposi- 
"tion, but what they held was that'rthe organisation 
and: the undertaking of the Spinners’: Association as 
well as the fluctuaung stock of yarn and oloth with ' 
which it dealt “might well be taken as constituting the 
Property from which the income was derived. This 
observation was"made with reference, to -very differ- 
ent state of . facts. The Spinners’ Associaton had a 
Board of Trustees‘ in which its executive control was 
vested and which held its funds and assets for the 
purposes of the Association. ‘The aotvities of the x 
Association lay in; acqunng raw cotton, giving ‘ 
it out to people to: be spun into yarn and then 
after the yarn «had ben spun, to pass it on 
to other,pedple for'hand-weaving into cloth and then 
e to sell the cloth to ‘the pubho at a price computed 
“on the besis of the cost and a small addition by way 
* of shop and Overhead charges,, There’ were thus 
* glealry a'hody a people, worlang out: a phn through 
. ie f ie A x 
e " o ) lid. im oL A LR. ORO) 


e 
- . 


1968 
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divers agencies dnd doing so Jn aermanent- basis 
and in those circumstances an organmishhom might 
well be found to exist. Itis difficult to see, however, 
how. arrangements made for holdipg a few cficket 
matches uf the oouzre of the year can be saidetg 


Ceeumiseioner 
Income Tex rni 'conshstute an organisation amounting .to property. 
P. B. Chakravartti, There was “nothing tangible at all like the ‘stock and, 
C. 


good-will of the ress and ‘newspaper, aq in te * 
case of Trustees of the Tribugel Press, Lahore V. 
Commissioner or Inkome-tez, Punjab (1), nor any* 
stook of yarn ànd cloth and a system for the ragular 
production of cloth and yarn as in the cage of the 
All India Spinners' Askociations’ case (2). If the members 
of body merely get together certam teams for playing 
some games of cricket or some other game in the 
Gourse of the year or every yeary, I find it difficult 
to say that they mamtain an organisation and ‘if they: 
- hold exhibition matches to which the public are 
admitted on payment and derive an income from the 


7 


j 


` 


payments so made find it equally difficult to hold |. 


that itis an organisation which yields the uicome. ' 
n 

roAa "however; in the assessee's favour that 
there was an organisation and “fiat it, constituted 
property, the next question 1s whether it was held 
under a legal obligation for a-chgrjtable purpose. 
It was contended that the legal obligation arose out 
„of the rules because, since‘the rules defined the 
objects of the, Assocaitor and those objects were 
charitable objects,a binding obligation rested on the 
Association io hold its organisation of arranging for 
-exhibition matches only for the objects” set out in 
the rules, and therefore for a chaniable purpose. 
There appear _to me two * difficiflues me 
the way of açceptnġ the, vasi cde “contention 


H 


a) (1939) 68 Ind. App. M1; A. L R Œ. 0) 20, ge ong 
(3) (1944) TL'I54. App, 159 j A, L Re (P. en 
i : CREE 


dej . - HIGH COURT - 


in this regard. JP is ‘rue that in the Spinners’ 
Associahoys’ Casb (1) the Pnvy Council held that 
any d ture from the rules of the Aasociation 
would, a breach of trust which the Court could 
westrdin and that even if ,there was no | trus in the 
case, there was a legal obhgaton. There was, 
t hapever, a trustin that case and the Judicial Committee 
Held it to be a valid trust, although there was no 
formed deed and it gould, therefore appropriately 
be said that an obligation. existed to keep to the 
objects of the trust. In fhe present case, there 1s no 
trust and the legal obhgaton, if apy, can afise only 
out of the binding character of. the rules, if they be 
binding. I contede that the rules may be binding 
on the members tnter se, but, as I have already 
pointed out, except that some objects are set ont in 
thé rules, they do not compel the Association to 
apply its assets or income to those objects or to any 
particular purpose. Thereisalso the further difficulty 
in the assessee's way that even among the objects, 
there are some which cannot possibly be called 


charitable objects and, therefore, even if it be correct f 


to say that there is a legal obligation to hold property 
for the purposes set out in the rules, the property 
wil. not be held wholly for charitable purposes 
because all the? guzposes are not charitable. This, 
however, bears upon the third and the more important 
point in the case to which 1 shall have to advert later. 


Assuming, however, that there is not only pro- 
perty but also’ property held under a legal obliga- 
Won, the next question, 1s whether ıt was held wholly for * 
charitable ) purposes. To satisfy this part of the require- 
"ment of tile sectionait is necessary that the purposes 
should be all charitable and that the property should be 
held for those purposes alone and for none other. `I may 
pomt out that it is nobody's case that any property 


7 (Y (1046) 71 IÑ. App. 1085 A. 1. R, ( P. C) 83 
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Ori -was held by the Association for tharitable purposes ` 

1058 only in peri. The points *which are now;, therefore, 


aro whether promotion of the game of cricket 1s a 
dlianteble purpose and. secondly, whether the, rules 
Commismaner of contam among tire objects, of the Association? analy 
Income Tex, Calcutta. that. purpose or other purposes as well. The objects 
P.B.,Chakravartt, of the Association have been set out in extenso in jhe; 
C. J. order of the Appellate" Assistant Commissioner, We 

*  havealso beer provided’ with a copy of the printed 
rules, The -general object is said to'be to advalfce 
and.safeguard the: interests’ of the game of cricket 
played in acoordgnce. with the rules and regulation 

of the M. C. C. and to do all such acts and things 
.from time to time as shall be deemed expedient 
for or m connection, with the game. Then follow 13 
illustrations of acts and things which it will be the 
duty of the Association; to do. Among them dre 
arrangement for and regulaton , of representative 
matches’ by teams representing the ' Association, en- 
couragement, of the formation of clubs and District- 
Associations, and promotion and contribution to enter- 
prises conducted by individuals or associations in: 
conformity with the objects set out and maintenance 

* of a panel of approved: umpires, I have only taken 
those clauses which mention some concrete "activity 

relating to the promotion of the géme of cricket. 

It will be noticed that these sctivities have no refe- 

rence to any thing to be done for. the public, nor 

is there any provision for trang in the* game of 

oncket Al that the’ activites are to qpnsist in is 

. e sending out by, the- Association of it&.own teams tq 

d. play games or arranging for'matohes or the. forma 
- hon of other supervisory bodies: dnd asssstance toe 

third parties. Apart from the question ag" to whether 

the promotion of a game can in.any, circumstances 

be a chantable purpose, it appears to me that the 

: rules of the Association do not provide for any service 
; to tho public in connection with tle game ét oricket_ 


k I 
Octoket Association of 
‘Bengal . 

Ve. 


g e ne, ‘ 
* . 
` 


~ 
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except that an meftienta benefit to the - public ‘may 
be that oeaasional opporturities will be provided to 
them ta -witmess some matches, on payment If'in 
order to conf'itute*a charitable purpose some public 
‘befiefit is essental the only benefit to the public 
. that one oan see is a chance now and then of some 
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. 
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‘afitertamment in the form of witnessing cricket games — p... Chakravartti, 
C.J. 


or, it may “be ‘some opportunity for having a visual 
damonostration of finer*types of play, although this 
will interest only those who can play, the game or 
understand it. Strictly speaking, there 18 no, assurance 
in the rules, for even this incidental benifit to the 
public, because the rules do not require the 
Associaton to admit the pubha’to the matches 
arranged for by it which it may as’ well not do. 
"The guestion we, have ‘to consider is whether 
promotion of cricket as a general purpose or more 
particularly promotion of oricketin the formin which 
the Association professes to ‘promote it canat all be’ 
a charitable purpose. In England, it has repeatedly 
been held that no gift or bequest made merely for 
the promotion'of some game or pastime can be 
called a gift or bequest for a charitable purpose, 
An exception is to be found with respeot to cases 
where provision ‘je made for training in a game as 
a partof the education of youth. In those cases, the 
gift or btquest-is regarded as charitable on the 
ground that it. advances the cause of education. As 
instances of gifts or bequests for such purposes, 
T may refer ‘to the case of in re. Mariette V.* 
Govarniag Body of, Aldenham School (1) where a 
bequest was 'mađe to the Governing Body of a 
school for (hé purpose of building some squash 
racket courts 4nd a further bequest was made to the 


- 7 '* 
- (1) (915) 2 Oh, 394, 2o 083 M 
. 
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Qvi Head Master for the time, nding "upon ‘trpst to use 
1958 the interest for providing a prize for some event'in 


the school athletic sports every year. This bequest 
E was uphdld as charitable, beceusb it Was consijered 
Commissioner of essential m a school of learning that there shold’ 
Tuso Tex, Oalcatta. be organised games as a 'part of the daily eroutine 
P, B. Chakravartti, m order that the boys might not be left to thet” 

C.J. selves and that their bodily welfare might be promoted. 
Another ‘instance » the całe of Dupree's Degd_ 

Trusts, In -re, Daley, v. Lloyds Bank. Ltd. (1) 

where a eed of gift, expressed to be lor the 

E encouragement of chess playmg by ‘holding an 
annual chess tournament hmued to boys.and-young- , 

men under the age or 21 years resident in a part- 

cular area, was held to be a good for a charitable 

purpose. It appears that Vaisey, J. who decided 

the case had to struggle a -good deal against lus 

own solinations in order to “arnve at the conclusion 
which he ultimately reached, but he said that in view_ 

of the evidence before him that chess was included 

in the school curnculum and that according to the 

experience of the members of-the teaching profes- 

i sion the game promoted concentraction, self reliance 
and reasoning, he would not condemn the gift as bad. 

The learned jndge, however, expressed the difficulty 

‘ he left in the NEM words: ** 


"One feels perhaps that one is -on rather a slip- 
pery slope. if chess, why not draughts.? If draughts, 
why not bezique? and so on, through‘ to bridge, 
“whist, and by another route, stamp tollecting and* 
the aogus ton of birds! eggs ?" .* . " 


I need not, however, deal with * ths Glass " a 
cafes, because the gifts in fhem were not inerely 


. . p 
(1) (1945) 114 L, J. Cb, 1, : " 


^ 
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for the T of Ame game or aporia, but they Qvi 

were for training of youth in some game of skill or in 1958 

athletç sports as a part of their education. Where, oo 


‘however, a ‘gift on bequest has been nfade solely inp? rial 
* for the promotion of a game or pastime, it has always C v. t 
been , struck down as~ not charitable: - To take Income Tax, Caleatta 
dhe case of In re: Nottage: Jones v. Palmer (1 
which is’, so" often cited, the four Judges seis P: B. Chakravartii 
decided, it, one in thg. High Court and three in tha 
Court of Appeal, all held that a bequest for the encou- 
ragement of yacht racing, although it ‘might be bene- 
ficial to the public, could? not be upheld as chari- 
table, because it was a bequest for the encourage- 
ment of a mere sport., Lindley, L. J. in the Court 
of Appeal made an observation in the course of 
his judgment which is -peouliarly appropriate to the 
present case, since it mentions encouragement of the 
game of oricket: d 


"Now, I should say, observed the learned 
Judge, "that every healthy sport is good for the naton 
—oricket, football, fencing. ‘ yachting, or ‘any other 
healthy exercise and recreation; but if it had been 

' the idea of lawyers thata gifi for the encouragement 
of such exeroises is tharefore chantable, we should 
have heard of it kefore now." t 


` It will be noticed [hat the learned Lord Justice 
~ included, cricket among the games in the illustra- 
tion he ‘gave, Theecase was decided in 1898 and it 
may be said that ideas Have since changed and 
.that orioket bas grown so much in popularity and 
the general public have core to be associated so 
' much with the ‘game that the observations made so* 
fag ago are, no longer valid. Any such contention 
must be overru'ed because even the recent most cases 
have not expressed any dissent from the: view 
Min ip the Nattege case (1) It bas often been 


(0 (1898) 2 Ch. ean” ^ 
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' aed and very ‘recently & was cited in the 


cade of Baddeley v Inland Revenue “Commissioners uU) 
m the Court Appeal and ın the same case, Baddley 
v Inland Revenue Commer (1) » in- the Houge of 


Lords. fio re Nottage, (3) yas cited for the profos- s 


ton" observed Jenkins L. dun the Court Appeal. 


"that the encouragement ‘of sport 2s: not a chart" 
table Purpos. With regard to,this authority, I need 
only say that m. my view, neither of the ‘trust her$ 
1 question 18 e trust for the ‘encouragement of mere 


sport”. - / 


It ıs noticeable that the learned. Lord Justice did 
not dissent from the decision ated before him. A 
more elaborate reference to‘the case was Inade in 
the House of Lords and among the other Lords 
Lprd Reid made'comments on it Refernng to the 


view taken m the Court of Appeal of the Nottage . 


case, (3)" Lord Reid observed as follows : 


"In re Nottage, .(3) - 15 clearly dishngui- 
shable: money was bequeathed to provide 
annually a cup for yacht racing, so the only possi- 
ble beneficiaries were yacht owner who would be- 
somewhat strange objécts of charity ut wiat the. 
appellants found,on is the reasonihd in the Court 
of Appeal to the effect that encouragement of 
a mere sport or game, 18 not charitable. wee 


„the sport or garhe be beneficial *to~ ,the' ` public, ~ 


doubt that ıs true sn the mam, but it "oarmol* dios 


' t the provision or support of playing ítelds: yacht * 


racing is far removed -from the kipd of *recreation 
which Pagiament has declared to be charitable’ Andr 
a charitable purpose such as educatiem’ may .well- 


.be achieved aun pen at least by prémoling "sport. or 


“a (1933) 12. 304 (2) (1065)-A0. 673 be eh a 
^ (3) ( 1986 ) 2 Ch 649 


Mou 


i T B A ©’, 


-oj p pune a f fo 088 
7 Y d ` 
NT The ofriphasig 18 on mere sport or games el 
and I cannot suppose, that any of the learned Judges 1058 
had’ in mind iie , Acts /ôf Parlament dealing with — cus Amoo of 
recregtion or. would have dgnied that the encoura- Bengal 
gerent, ot games as meang to achieve a charitable EATEN of 
' purpose for those who ook par&in them, "was quite Income Tex, Caleutta. 
a qigrenr matter." ~ n . P.B: Chakravartt, 
^e of C.J. 


ge It vall thus: be seen that while promotion of 

games as a part of the education of those who per- 

fidipate in them may be a charitable purpose, the 

prometion of the’ prattce of a game in general 

either for the enterfamment ‘of the public or ‘for an 

advancement of the game itself has never been held 

to be chantable~ So” far as cricket 1s concerned, 

I shall content--myself with waiting ‘only one other » 

case, In re Patten. Wesiminster „Bank. Limited v. ^ 

` arlyon_ (1). A trust was’ created for the ‘benefit 
of the Sussex. Country Gricket Club and in 
thé order to brig the trust within the ‘statute of 
Elzabeth, .1t was said that the trust was ‘for the 
supportation aid’ and help, of young tradesmen 
handicraftsmen and persons decayed" Really, however, 
it was a trust for the promotion of cricket among 
boys of the working and lower middle classes who 
might be well off “financially.” Romer, J. who decided’ 
the case ‘sad that it might be thht with the aid of 
the assistance ‘provided . from this. trust, some boys 
would be-enable to embark upon life as professional 
cricketérs, but he continued to “say : "It is, I think, 
reasonably clear that the object of the fund 1s the 
encouragement of the game’ of -cncket and nothing 
else? and, it -has been held by authorities- that afe 

, binding upon rhe: that such a bequest 1s not chantable’’. 
eHe then "prooeefled to refer to the, case of in re, 

Rottage, ‘(2)°as ;Jayıng down the proposition: to which he 


7" was giingffeot. - 3 c. 
wy o (0 Ci) aci 379 à (B) (1895) 2 Oh 640 
e. i. 2 à 
. . 5 ` 
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© Gje . ners of Inland Revenue, (3) a case of an Aviation Club 
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iiti. 
I do not think 1 should multiply citatons "in order . 


tb illustrate the point that a gift gx bequest merely for 
the promotion of a game hgs never Keer cousidered 


: CALCUTTA LAW JOURNAL, . 


_ charitable: Clifford, In re: Mallam y. Mc ie, (1) I Lal 


was a case of angling ; Tsustees of Warnher's Charitable: 
Trust v. Commissioners of Inland Revenue’ (2) cas& of 


Playing flefds. Scottish Flying Club, Ltd, v. Commissio? 


which held aerial pageants and charged’ fees for^* 
admission to .the display and Inlan Revenue 
Commissioners >y.. City of Glasgow Police Athelatice 
Association (4) a gase of’ athletic sports of a police club. 
It is true that some of the. decisions ultimately turned 
on the point that the beneficiary was not the public 
ór a section of ít, as . understood in law, but 
incidentally “obsertvaions were made in all of them as . 
regards when promotion of a game can be charitable 
purpose and when it cannot be, > . x 


- The faots of the present case are that the assesses 
Associahon merely held certain demonstration " 
or exhibition matches. It does not provide ‘any 
training in the game of ‘cncket to novices or any 
&dvaroed traming for persons ^ who are already. 
practised players. Its activities outside the holding 
of the exhibition matches is limited- entirely to its- 
own members. The only contract it-has with the 
public is by way of having them as” Spectators, on 
payment of a fee, of matches arranged by it,’ | find. 
it-impossible to hold that any benefit or entertain- 
ment which is thus paid for and which is availed of 
by only such members of the public as can ‘or wish 
to«pay.for.it can in any sense be a purpose of ‘a 


sense need not have any eleemosyaary element in , 


, itand that an object of general public utility*is under 


' (1) (1911) 11 LJ Ch 220° (2) (1937) 21 "Tax-Ceac 131 
(8) (1030) 20 Tar Xas | — (4) (1003) AQ 300 "e 


r 


'charty. It is true that charity in jhe ircome-tay: - 


"yr 
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_ the income-tax law a charitable object. Indeed, if* 


the objects professed By the Associaton are to be 
treated ag* charitable objects at all, they can be so 
treated only if they can be “regarded .as objects of 
genezar publis utfiuy. I find it. impossible. sto» hold 
sthaf there's any general public uthty, so as tð amount 
io a charity, in arranging for cricket’ matches which 
ithe public can sea on payment. How untenable 
hust be æ contention that such an. object is an object 
of general public utility «and, therefore, must be held 
to'be charitable will appear if one considers certain 
paralleP cases. Suppose'a body of mên bind them. 
selves together into a club’ and collect annually 
some musicians from all parts of the country to give 
demonostrations for ‘a number of^days and süppose 
the public are admitted to such demonstrations’ on 
payment of a.fee. If the contention of the Association 
in'the present case 18 to be’ accepted, it must equally 
be held that the body of men in the .hypothetical 
case I have mentioned who derive ^ large income by 
seling admission o the musical demonstrations 
organised by them, are also exercising themselves 
for a charitable purpose ~and that their earnings must 
be equally exempt from tax. ^ 


It was comtenged that the game of oricket had 
place of ‘its own among games and that:tinculcated 
a spint of fairness and in honourable conduct to such 
an extent ‘that the term ‘cricket’ had come to be a 
synonym for fairness and honour. That may be so, 


but I am uhable to understand how faifness- and » 


Éonour can bé inculcated by the game of oricketim 
pny persan other than those who actually take part 
ineit. In thé present case, we are not concerned 
with the players who play at the matches arranged 
by the Association, for they are members of -the- 
vixng terms or it might be' local teams, but so far as . 


* . 
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Garl "the Association is concerned they are mostly outsiders. , 
- ies  - The Associaton ıs olaumdg t? be .advancing ‘a 
, Chic Aeroci of charitable purpose only by providing an opportunity” ` 
e Bengal to the public to witness the games arranged, by ıt 


i nar of It can by sb mans be said that’ any. spimt of fawness , 
` Income * Tex, Os Salant, ‘and honour 1s inculcated im the spectators ofa Jame ¢ 
P. B. Chakravartti, of cricket or perhaps any other game; playqd not 

C.J. ` by individuals but by ,teams Indeed, there 18 oa? 
school of opimon now growing ın ‘volume, which 
thinks that games played by ‘val teams drawn from 
different parts, of the country or different countries 
and witnessed by multitides do not -serye any 
beneficial purposer “but, on the other hand cause a 
deterioration of the mind by fostering fanatical 
Partnerships or generating mass hatreds This, 
however, 18 a matter of opinion. Whether fhis- 
extreme view 1s rightor wrong, I find it impossible 
A to hold that any benehtt of a public character is 
= ' gonferred on the society or a section of it merely’ 
-by the arrangement of exhibition games of cricket or 
tournamenls and the admission of the public’ thereto 
2 S for a fee,, on the basis of which «the purpose of' 

' 5 arranging for such' matchés can be sme to pa a 

charitable purpose 


There is another eros too upon wich the 
- - Asaooiation's claim must fail - I- have «already hinted 
af it, but will now point it out specifically, Among 
the objects set out in the Rulesis one whjch authorises 
the’ Association to carry* out any other bttsiness or 
2 E activity which may seem to the Assocation capable 
of being- darned on in connechon with *ihe above. 
Section 4 (3) (1) (a) and (b) of+the Act'which I have 

3 - alreedy- read contemplate either a business carried ,, 
` on m tife course of the carrying’ out'of a primasy 
- purpose of the Associaüoni or a husifieds, ' the work 
in connection wath which 18 mainly. óarned on by 


i - E the beneficiaries, There i5 no question of the business 
- ^ æ . ^ - 


. T^ ks N a 
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' of playing ` onekete TI being. carried on br the , Cil 
beneficiarfes of "the Assocatjion, because ths games Ar 
are mainly. played by outsidera. ' But the- authonty Cni of 
which the Ryles confer on the ‘Association to carry ` Bengal ~ 


sout “any other business, "in- comnection With the.  Gommaioner of 


above", that 1g to say, if connection ynth the Promotion ` Income Tax, Calgatte. 
Qf the* objects set out earhar, does not seem to me pg Chakravarty 

‘cone within the terms of S. 4 (3) (1) (a) which requires C. J. 

the business.to be. carried on in the course of carrying 

ofit one of the primary purposes. of the Association - 

It so, tt appears to me "that even assuming that there 

is a property and ever assuming that the purpose 

of promoting the game of cricket is a ‘charitable 

purpose, the property is there held not wholly for 

that purpose but it 1s held’ for other | Purposes: as well. 


: The above dispones of the question Telating to ` 
the years 1850-51 and 1951:52, The position. with 
regard to the year "1962- B3 is far worse for the . 
assassee: By that time, S. 4 (3) of'the Act had been M 
-amended and the new S 4 (3). (a), substituted for : 

old clauses Q. andl (a). reads as follows: Tem reading 

only a part, K " i . t d 


"i “gubject- to the, provisions of ‘ clause (c) of © 
sub-s. (1) of S 16, any income denved from property 
held under trust*dt other lega! obligation wholly for’ 
religiqus qr chantable purposes-in so far as such 
income 1g applied or accumulated for application to 
such religious or dhantable ‘purposes as relate to 
anything done within the ‘taxable termitones, and in 
ethe case of property so held ın part only for. such» — 
purposes, the income “applied ; or: finally ‘sot apart < i 

" for spleen thereto. i 3? NN 


5 ` f ` 

There! ie! “then 8 proviso which I need ,not read. 

It will appear, ‘that in, addition to requiring fhat the a 
Ero must'be denved from property held under 
trust or other diis obliganon wholly for a chantable 

°. tz 
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purpose, the new section- pfovid8s that & claim of 
exemption from tax oan be made only with respect 
to so much of the income as is applied or accumulated 
for appligahon tó chantable purposes. 1 am leaving 
- out religious purposes which are not relevant Bere. 
There-1s no evidence here atallas to the application 
of the income or of the purpose ta whioh it wem, 
applied. Whether it was accumulated of not, one 
does not know, not even if jit was accumulated 
whether it was accumulated only for the purpose of 
the promotion ‘of the game or whether it haf beén 


"7 diverted to any other purpose. These are ‘questions 


of fact which remain undetermined and as to which 
the assessee furnished no evidence. The assesseo 
does not seem to have paid any regardto the new 
Section at gll and did not provide the material op 
which a decision couid be come to in its favour, 
even ít the other points were decided favourably 
toit, Indeed, so far as,the fects are concerned, the 


^ 


é 
- 


ud 


case is singularly bare with respect to all the .three. 


years ‘and the assessee seems to have relied solely 
on the objects professed by it About what it was 
actually doing besides holding the exhibition matches 
and tournaments there ıs no statement or evidence 
at all. i : 
For the ‘reasons given above. the answers to 
tha ‘questions referred must, in my opinion, bo as 
follows : ` e. der Ys 


T ei ra ce 


; , Question (1): Yes, aD 
° ~ Question (2) : Yes. © d 
* The Commissioner of Income-tan wilf have his 
. Costs of tus Reference. ^ , e` 3 2^ 
B. K. GUHA Doo 0 y eee 
. l agree. : 
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Answers in e affirms ti d 
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n SUPREME COURT 
Before Mr, Justiqa S. F. Iman, Mr. Justice S. K. Das 
"o and Mr, Justus F. L. Kapur, 

e ` CENTRAL BANK OF INDIA LTD. .. 
vie? x Vs. * 
Le © KR, MEENAKSHI SUNDRAM* . 

Tadustri8] Disputes Appellate Tribunal Act 1850 
"Service of the Employbe terminated— Whether the 
ribunal had  Juridictionz-Where the award was 
iven on*2.9 62— Appeal was fied on 1648. 53— 
nd the petitlon under Sec. 23 was nfade on 4.5.53. 

Held —Tha$ under the circumstances of the osse Section 23 
he Industrial Dupute Appellate "Pribunal Act did not apply and 


* tmbunal hid no fumediston to entertan the petition under 
» 83 for throc reasona i ` 


-t*a Firstly, tho særvıca of the respondent ended before the award 
by Mr. Bastri. - - 
(d) The employer did not refuse to give work to tho employes į 
(ul) If the respondent abandoned or resigned, the. termination 
of service could not be imputed to tho &ppellant, Hence 


Sec 19 of the Act was net applicable, Sec 23 in apph 
cable in cases where Beo 22 was actually contravened. A 


The material facts will appear from the judgment. 
— GX. Daphtary, Solicitor-General of India, J B 


'dachanjfi S N. Andley & Rameshwar Nath, Advocates 
` the Appelant. 


. Mohan Kumar Mangalam | and P. Ram Reddy, 
lvocates for the Respondent. 


„The Judgment of the Court was as follows = ] 


: S J. Imam, J; This is an appeal by specialleave 
unst the order of tha Chairman, Central Govergment 
lustnal Tribunal, Madras herematter referred to as 
Tribunal, dated the 29th of June, 1956 allowing the 
* Cri Appeal No. 860 of 1957 
e 
~, . * . 


^e 
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respondent's * patihon of complaint under & 23 of th 
Industnal Disputes (Appellgte Tribunal) Act, 1960. 
In our opinion, thi appeal fust, sutpeed on th 


ground that the prawimohs of "S 23.0f the Industrie 

Disputes (Appellate Tnbunal) Aci,- 1989. did ‘net app! 

to thé facts ard circumstances of the case &nd ty 

Tribunal had no jurisdiction to entertain the aboy 
: o Serum C 


menhoned petition. - - M "S 


*- the respondent was gn emplóyeé. of thé .ap! 
Slant and ur the course of lus service hee wi 
podted af’ the’ Karur Branóh Ofhce of the, appella 


and wês transferred from that office to the ap. 
ellants Office at Mangalore. The respondent bh 
expressed to, the, appellant his difficultes in assu 
ing charge of his dutes at’ the’ appella 
office at Mangalore He, however, went fo Mangalor 
as directed, and after having worked thore f 
‘a month ` appled for leave on the ground 

sickness. Leave was granted fyom. time. to tr 
unill the. Tth of June, 1982., Thereafter, he w 
‘directed . oh several occasions by the ' appell 
to join-hus duties within spec fied -dated., On t 
20th of Apri 1962, the -appellant had ` wniten 

the respondent that if he did not resume his di 
on the expiry of his leave he would be trea! 


. 8s having left the "appellans service and B 


name would be removed from the rolls. T 
respondent still pleaded that his state of hea 
did “not permit hn to qo to Masgalore a 
requested that he may be posted.to any ple 
in Tamil Nad or at- Madras. The afpellant's let 
dated the 2nd of July, 1952 agah- ‘stated that* 
iespondent should jom his duty at Mangalore wi 
in-7 days of reosipt of thé lettere failing wh 
he would:be treated as having Taff service’ of 
Bahk and his name would be removed from 
rolls. Furthér correspondence erisued, the respond 

. . .- 


“ 
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4 
tiking ` the* Tefand "ihat he could not go to 
Mangalore owing to the state of ‘nis health. On 
the 14th? of July, 1992 the appellant again wrote 
fu: {be responderit that ‘he shoyld resume his 
utes at Mangalore withfh a month of thé Teceipt 
ef, the ‘letter and that if he’ still “failed to’ do so, 
tere would bp no othef alterhative left but to 
treat him as having lft its -service from the date 
of *his absence. The appeildnt again, by: its letter 
dated the Bth of August; 1052, :nformed the res- 
pondent that he was: being given one more final 
chance to resume hia‘ duties-'at ‘Mangalore by the 
16th of August, 1982 failing! which^h8 would be 
treated as having left'its service ^ The respondent 
stil adopted the attitude that he was unable 
to*proceed to Mangalore due to the difficulty of 
language, diet and health. Finally, the appellant, 
by its letter dated the 26th of August, 1952, m- 
formed the respondent that enough latitude had 
been shown to him id past and “that if hé did 
not resume his dutes ‘at the Mangalore ‘office by 
the let of Seplémber, 1982 "it would consider that 
the respondent was' no more interested in the 
Bank's service & there would be «no other al- 
ternative left but,to treat hin as having left its 
service, To this the respondent rephed by his 
letter dated the 29th of August, 1962 that his case 
may be *considered dispassionately or he may 
be permitted to have recourse, to proper chancels 
for the redress of his grievances. -The appellant 
id not reply to this” letter On the 6th of 
October, 4032 tko. respondent wrote to the Con- 
ciMatiom Offfoer (Central) reprósenting hise griova- 
noes and cónfludgd his letter by saying that so 
far he had Hot received any reply and that he 
presumed that his services had been terminated 
iMsyallyeand that ethe Conoihation Officer may take 
Sup his case for. enquiry and due consideration. 


K.R, Meenakahi Sundram 
S, J. Imam, J., 
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The  Conoiaton Officer wrote ato * the appellant 
expressing his opinion that he had cóme to a 
decision that ihe case of the respondent + should, 
be recgisidered in view of the circumstandes in. 
which "he had acted, Tb-this the appellant te- 
pled its mabılıty to. reinstate the respondènt but, 
would keep his csse in view .as* and ^ when''a 
vacancy occurred at any of its Branches, m South 
India when it may be considered to-take hem 
up as a ‘fsegh hand The. Conoilation Officer com- 
municated, to the respondent the attitude of the 
appellant. Previous to this on the lith of Novem- 
ber, 1952 the 'appellant had written to the Con- 
cihation Officer concerned to the effect that from 
the very beginning the-respondent had no inten- 
ton to join the appellant's office at Mangalores 


-and that the appellant could not keep the post 


open tll the respondent chose- to resume duty. 
He had already. been warned that his -failure to 
resume duty would amount to his having left 
the Bank's" service. On the 24th of March, 1963 


- the respondent worte to the appellant to the ~eff- 


ect that he was surprised to find his‘ services 
were being termimated without proper causa and , 
notice and that he was prepared _ ta resime- duty 
anywhere in Tamil Nad and that’ fis request that, 
he may be posted in Tamil Nad may be, granted. 
Further that his absenas may be considered as 
leave without pay and the contfhuity of his service 
may be maintained. _Tho appellant by® its letter 
dated the 4th of April, 1983 mformed the respondent* 
that as the vacancy at its Mangalore 'offjce had; 
been filled up after proper warning te the rag. * 
pondent the question of ireatng, hus “absence ^ as 
leave without pay or maintaming gontinuity of 
his service did not arise at all, The respongent 
worte to the appellant on the 14jh of Apml,.l19869 ' 
that he did not consider that he had , Tesigned » 
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his pos Ond4he 21st of Apnl, 1853 the appellant 
wrote ‘to the respondent informing him that the 
pogitton had been made quite clear ,in the pre- 
yleus correspofdence and tbat, jt had ‘nothing to 
add to what had already been stated therein 
.and*that no cognizance would be taken of any fur- 
ther represgntation by him on the subject There 
15 no dispute beforp us that the correspondence 
‘between the appellant and the ‘respondent, as stated 
above, took place, * VUES 
- * 
The respondent filed his petition under S. 
23 of the Industria Disputes (Appellate Tribunal) 
Act on 4th of May 1933 although the petition 1s 
dated the Ist May, 1983. The Sastry Award in 
"the All India Bank Dispute was given on the 20th 
of -April, 1053 The appellant was a party to the 
proceedings with respeot to which the said. Award 
had been made and an appeal “was filed before 
the Labour, Appellate Taibunal on the 16th of May, 
1953, ^ 
The appellant ın reply to the respondent's 
-~ Petihon under S. 23 had abjected in its supple- 
'mentary countitaffidavit that the Tribunal had no 
jurisdiction under 8. 23 to entertain the petton 
masmugh as there was neither a contemplated app- 
eal under S, 10 eof the Industrial Disputes (Appe- 
llate Tribunal) Act nor was there any appeal ‘pending 
"under the Act when the events referred to dn 
the affidavit Qf the respondent had occurred. The 
“decision qf the Tribunal also shows that the question 
“of its Junadichon to entertan the pettion under 
S, 23 was seriously raised The Tribunal, however, 
overruled the objection and it i$ a matter for con- 
eJderafion whether the Tribunal had rightly over- 
ruled the objeotion. 


K,R. Meenakshi Sundram 
S.J Imam, 7 


* 338. i 
Oti + 
1958. 
—— 
Central Bank of Indie 
“LR, Meonakshi Sundrari . 
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In our opinion, the ogrrespondencá referred 
to above cleàrly established that. after 1-953 the 
respondent was no lofiger regarded as m * the 


service of?the appellant. It had bben urged an, 
behalf of the respondent thdt the .appellant in its 


S. J. Imam, 7. affidavit in teply to the petition under S. 23 had 


stated that the respondent himself had 7 abandoned *'* 
his post and had'given up his serviges in the Bank. 
Consequently. the sbpellant cannot now take up* 
the plea that+the respondents services with. tha 
appellant, if 4erminated by it, had been so terminated 

] from the 2nd of September 1952. It was further 
argued that the correspondence clearly showed 

» that the respondent had not abandoned his services 
or resigned his employment with the appellant; 
therefore, the action of the appellant amfounted to * 
refusal to give work to the respondent who was 
still its employee. The refusal to give was acon- 
tinuous process. It amounted to alteration of the 
conditions of service of the appellant. The termina- 
hon of the respondent's services had not taken 
place ın any event before the 2lst of April, 1983, 
Therefore, the provisions of Ss. 22 and 23 app- 
led to the facts of the present case and the Tn. 
bunal ‘had jurisdichon to entertain jhp e pehton. 


: ' Section 22 states; . 
e 


: ‘During the penod of ‘thirty days allowed 
'e for the fiing of an appeal under segtlon 10 or 
during the pendenoy of any appqal under this 

Act, po employer shall— d oW 


. 
e € s 


VaL. (8) alter, to the prejudice of thå workmen 
concerned in such appeal, the conditions af 3 
service applicable to them immediately befores * 
the filing of such appeal - r` 
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. e *. (b) discharge or punisp, whether by dismi- 
z saal or otherwise, any workmen concerned 
P GR guch appeal, 
. Save with the express permission in writing 
. LAT Appellgte Tribunal,” 


i ' ŝeoton 2% states: i 
wor ke E : 
tem 23 ""Where an employer‘ contravenes the 
> provision óf sechons 22 durmg the pendency 
. “ of proceedifigs’ before the’ Appellate Tribu- 


. nal, any employee aggrieved by such con- 
travention may make a complaint in wntmg 
in the prescribed manmer to such Appellate 
'Tnrbunal and on receipt of such complaint, 
the Appellate “Tribunal shall: decide the 
complaints as if it were an appeal pending 


v. à before it in accordance with the provisoins 


- of this Act and shall pronounce its decision 
thereon and the provisions of shg; Act 
d Bhall apply accordingly " -^ 


It 18 clear’ irom these provisions that S 23 


` ` 1958 
= 
Cental Bank of indus 
K,R. Meenakahi Sundram 
S. J. Imam, J. 


can only comg into: play if the provisions of S. 


22 had been contravend. The Sastry Award was 
given on the 20th of Apri, 1963 and the appeal 
' to the Labour Appellate Tribunal had been filed 
on the Yeh. of May, 1903. The services of the 
respondent were regarded by the appellant as 
having end from the 2nd of September, 1963. 
If the services of the respondent had been‘ ter- 
` minated ‘by ihe appellant they had been terminated 


= before dhe’ Sastry Award was made. On the other 


hand, "if the respondent abandoned his service or 
resigned ` hig post, the- termination of, his service 
* was nob by the appellant in which case the 
Provisions of 8. 22 did not apply. Assuming, however 
, without deciding; that -the appellant terminated his 


CALCUTTA LAW JOURNAL - [ 1989 
services, that foiininahon was not dunng “the “30° 
déys allowed for fling of an appeal under 8. 10 
or during the ‘pendency of an appeal. It is true 
that an industrial dispute whs pending before the 
Sastry Tnrbunal at the „ume the respondent's ger- 
vices ended» The remedy of the respondent. then 
was really "under 8.*33-A òf tbe Industrial Disputés * 
Act, 1047. The Sastry Tribunal had, however, mgde. 


its award on the 20th of April, 19539 and .there. «*,X, 


after it was functus officio and no such ‘apphoation_ 


had“ been filed undeg S. 33-A «before it gave ita , 
award. As the respondent's services had not ended ' 
during the peda stated in 8. 22 : is clear that 
the provisions? of that section did not apply. Since 
the provisions of 8. 22 did not apply the petton 
filed by the respondent under 8 23 Was misconcerved 


and the Tribunal had no Jurisdiction io entertain 


i. We wish to make-it quite clear that we do not 
decide that the services of the respondent had 
been terminated by the appellant. What we do 
decide is that from the 2nd of September, 1952 
the respondent was thé longer in the service of 
the appellant and that even if it- were to be 


assumed that the terminahon was by the appe- . 


‘Mant it was not during -the “penod specified in- 


8, 22 Ed 


z ^ i S 2 e 7 
In our, opinion the Tribunal erred ih holding 
thet the appellent's action _ amounted to refusal to 


give work- to the respondeht and ems that refusal . 


contnued during the relevant period unter B, 22- 


it had junsdichon to entertam and congider the 
petton: under 8. 23, In our opmion,- no such 
conclusion oóuld be drawn from the corrgsfbon- 
dence between the appellant and the respondent 
referred to above. That correspondence, clearly 


showed that if the respondent did not jom his- 


‘eo 
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' duties at Mangalore by the lst of September, 1082, 


the appellant weuld not consider the respondent as 
any longer in*its servfce. The notice given waa 
clear and as the respondent did not resume his duties 
ateMangalare byethe Ist of September, 3082. it could 
8 inferred ‘by the qppellant that the ‘respondent 
voluntarily left its service. On the other hand, it may 
= ebo possible jo mfer from the contents of the letter 
of the 26th of August, 1962, by. which the respond- 
Ont was given tuneeuntl the lst of September, 1852 to 
iom his duties at Mangalore othərmge he would be 
treafed as no longer in its services, "that his services 
were terminated by the appellant jf the resbondent failed 
to comply with. the directions given therein. What- 
ever inference may be drawn from. that letter, it 1s 
quite clear that the respondent was no longer in 
, the service of the appellan from 2nd September, 1952. 
* In any event, the letter of the appellant dated the 23rd 
of December, 1952 to the Concilaton Officer ın reply 
to his letter of the 9th of December, 1952 clearly showed 
ihat the respondent was no longer in the service of the 
appellant. It would be, therefore, altogether wrong to 
suppose that this was a čase where. an employer 
had continuously refused to give work to his employee. 


It'is unnecessary for us to give any decision 


on the merit ef the case as our decision is that the 
Tribunal had no junsdiction to entertan the complaint 
under §, 23. 


The appeal ds accordingly allowed and the deoi- 
sion of the Tnbunal ıs setaride. It had been PESOS 
ly urged *before us that the appellant should 
awarded’ its costs. Normally, a succesful appall 
should get his* 45058, but ıt seems to us.that, m the. 


* circums ances of the present case, it is unfecessary to 


‘award còsfb to the appellant. The parties will accor- 
dingly bear their own costs of this appeal 2 


2C. " . Appeal Allowed 
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Befoie'Mr,'S. È. Das C, J, Mr. Jàitics NH. Brdgati 
Mr, Justice B. P. Sinkap Mr. uitis K. Subha Rap end « 


- 2° ‘Mr Justia K. N Wexcho- ° p 
à THOMAS DANA "D 
v. NAA Y. 


STATE OF PUNJAB * 


Art "20 of the Constitution ‘of India Meaning of 
the word. prosecution Whether prosécution under Sea 
Customs Act Seo 187 debars anóther prosecütion 
under lhe Ind:an Penal Code— Whether the offence 
1s the same— Whether penalty imposed by the Customs 
authorities amounts-to punishment under Art 20 of 
the -Constitution of India Customs autores being 
Revenue authorities 


N 
Heki—Per O. J ^S, R. ‘Das N.H Bhagwat BYP, ‘Sinha E N. 
Wanchoo, MrB. P. Sinhe' delivering the judgment — 


Proeseuion means a proceeding olther by way of inchotment 
or {aformetion in the cnmmal cours in order to put an offender 
upon hw trial, Dafiniian of Wharton's Law ‘Lexicon’ accepted by the court 

—Ahe Sea Customs Officer can not be saxi to be e Court and ihs ws alear 
from Bec 187—A of the $ea Custams Act. 


7 “Hald further „Ons of tha three essential laments of clause (2) of 
Ari 0 of the Constiittson beng tual by & Magutrüte, no question of 
double jeopardy arose m the caso e . 

. z- 


Held—by per Subba Hao Jusiioe. * s 


* "Phe Word Prosesution is oomprobenarve—it inclities a prosecu- 
ton before auihorriles other ihan a Magmirste. The Ousfomea Off. 
ess inso fe qp they aro djeivmioe ‘upon. dn, offecieha, enter Bec 
107 of the Bea 


‘ 4 or 


‘Act are functioning as Judicial Tabjmyls. Š 


“© ` Orima] Appeal No, 113 of 1988. — ^e c 


^e 


E 
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. 


19597. 


The. material: faots;will- appear from, the judgment. 
NIC, Chatter, Ndnak Chand appeared for the 


peütjongr. - A 
+ * H, N. Sanyal with Umngar. Dhebar an} T. M. Sen. 
appeared for respondents. i . 


The judgment of the court was as follows : 


x B. P. SINHA J.: Petition Nos. 68 of 1988, under 
Art. 32 of the Constitntion, on behalf ‘of one. Thomas 
Dana, and Criminal Appeal No. 112 of 1948, by special 
leave to appeal granted to *one Leo Roy Frey 
(appellant), rase substantally the same question of 
some consttuhonal importance, and have, therefore, 
been heard together, and will-be covered by this 
judgment, The mam question for determination in 
these two casos, 1s whether there has been an infringe- 


~ ment of the conshtutonal protection granted under 


Art 20 (2) of the Consttution. For the sake of brevity 
and convenience, we shall refer to Thomas Dana as 
the first petitioner, and Leo Roy Frey, as the second 
petihoner, in the’course of this Judgment 
° E x 2 
The relevant facts are these: The first petihoner 
is a Cuban national. He came to India on a special 
Cuban passport No. 11822, dated 16th November 1964 
issued by the Government of the Republic of Cuba. 
The sacond, petiponer $ a cbzen of the ' United 
States of, America and holds a U. S. A. passport No. 
48282, dated 1st July 1958, In May 1987, both the 
petitioners ‘were in Pans. There, the second pethofier 
purolfased a niotor car from an officer of the American 
* Embassy., He 1f said to have sold that car to the first 
petitioner on Mth May 1937, and the same .month, it 
was registered in the first petinoner's name The two 
toners sgiled by the same steamer at the end of 
Yay Tho car*was algo shipped by the game steamer. 


. i 
t * P 


November, 4 
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They reached Karachi on-llth June,1987, and from 
there, flew to Bombay. From llth toll9th June 1987 
they stayed together in Hotel Ambasador in Bbmbay. 
The car was denvered to the first petitioner in*Bombay | 
on June 19h and og June 19th both of-theth flew trn. 
Bombay to Delhi ` In,Delhi, ‘also, they stayed together 
at Hotel Janpith. The first petitioner received thee car 


3 


at Delhi by talon june 22nd and the same night, the**: ” 


two pehtioners left by the said car. for Amtitsar, where-. 
they reached after mudnight,. and. stayed in Mre.e 
Bhandan's Lodga ‘On the morang of June 23rd, they 
reached Attayi Road: Land Customs Station . by -the 
same car (No. CD 78 TT 6887). On arnval at Attari 
the petitioners presented themselves for completing 
‘customs formalities for orossing over to Pakistan. 
"The Customs. officers at Attar. Road Land Customs 
‘Staton. handed over to them the Baggage. “Declaration `. 
forms, to deolare the articles that they had in their 
possession, including ` any goods, which were subject 
to the Export Trade Control and/or Foreign Exchange 
7 Restrichons, and/or were dutable. Both the.petihoners 
completed the forms aforesaid, and handed those 
completed statements over to the Customs - officers. 
The first petitioner declared the under-noted articles zz = 


‘Indian currency " . ` " Rs. d.t 
Pakistan currency s l. Rs. 80-. 
- U.S Dollars : s. 3000. - 
Gold rmg * | (valued at-Rs. 108 ) 
E Personal effects — .- Valued at 100 00 , $ 
e Car; - ' Valued at Rs. 18,000 à 


On suspicion, the Customs officers searehed his , 
baggage which was being « carned in ‘the cat aforesaid? © 


His person was also searched -ünd as ‘a regult of the 
soarch, the 'under-noted articles” which had’ not beqn, 


declared "n UE were recovered ec lef 
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Indian Currency Rs, 900 | d 

! Pakistan cufrency , Rs, 250 ` 
U. 8. Dollars $ S. 1.00 ` 
Wong Kong Dollars * 8. 100 

e Thaan currency 22. 78 E ~ 
Pocket radio ê 1. 
Time-piece ' i p ° 


red the following artioles : — 


. Bon 


The-second petitioner in his statement, had decla- 


indian currency . Ra, 4+ 

U. 8. Dollars $ S. 600.Q0. aa 
U.S. Coms  . ^o. 123 z 
-Belgian coins BF. 26 00 

Frehoh coins BF. 205 00 

Iralian, coins L. 400.00. 

"Wnst watch . 1 j 

Personal effects Rs. 1,00,000 _ 


On suspicion, the Customs staff searched the per- 
of the second pettioner diso. They recovered 


* from him one pistol of.'22 bore with 48 live Cartridges 
ofthe same bore. As he could not produce a valid 
licence under the Indian law the pistol and the cartrid- 
ges were handed over to the police for taking appro- 
priate action under the Indian Arms Act. The car was 
thoroughly searched, and as a result of'the mtensive 
search and minute examination on 30th June 1887 
a secret chamber above the petrol tanks, behind the 
hind seđt of the car, was dissovered. The chamber was 
opened, and the followmd things which had not been 
declared by the petttoners were recovered from inside 

" the secret gifamber. . E 


. 
^£. 


curre§oy Ra. 3, 80,000 


oe : S 10,000,00* 
+ Ear pty ee 10 .. (The contamers bore 
(rettangula .  ." marks to indicate that 


. Boy were used for 
g gold bars ) 


"Miror e - i ru - 


en 
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besides other insignificant things: Under the, besides 
law, Indian currengy over Rs 60, ‘Pakistan currency ` 
over Rs, 10 and any foreign currency, could ‘not be 
exported out, of} India, »without-the "permission of the 
Reserve Bahk of- India . The export Bf a pooket r&dio ° 
also required: a, valid licence under the Imports ant | 
Exports (Control) Act, 1947 The petitioners, could 


, not produce?on demand, the requisite permission from. 


the Reserve Bank of India, or the licence for the export 
of the pocket radio, o» a permit"for exporting a time 
piece, as requir§d by the Land Customs Aot, 1924. The 
car also wag handed over to the police, for necessary 
action. The offending articles, namely : 


Indian currency Re 8,80,900- 
aces currenoy Ra. 260 ^ 

U. S, Dollars S. 10,001'00 : 
Hong Kong Dollar S. - 1.00 1 . 
Thailand currency T. 7800 . 


pocket radio, and the tme-piece, eto, were 
sowed under,S 178 of the Sea Customs "Act, 


- 1878, Both the pettidners were taken into custody 


for infringement of the law. On 7th July both 
the pelitioners were called upon to show cause before 
the Collector of Central Excise and Land Customs, New 
Delhi, why a penalty should not be imposed upon them 
under 8 187 (8) of the Sea Customs Act; 1878, and 
why the seized articles aforesaid, should not be confis- 
cated under S. 187 (8) and B. 188 of the Act Both 
the peti&oners objeoted to making any statements in 
answer to the show cause notice, on the grdung that the 
matter was sub judice and any statement mqde by them, e 
might prejudice them in their defence, “But ab the same 
time, the gecond pettoner desclamgd : any qoUnection. 
with the car in which ,the- two petihonérg were travel" 
lng, and which had been,gei?ed. After same 'adjourn- 
ments granted to the petitioners to avan themselves, of 


the opportunity of DEUS cause, the Colleotor* Sie: 
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Central Excise dig "Lhd" Customs, ‘New Delhi, passed 
orders on, 24th July’ 1887, He came to the conclusion 
that the petitioners had planned to smuggla Indian and 
foreigg ourrertey out of India, tn ‘contravention of the 
. law? They hàd beén achng in concert with "egch other 
(arid had, throughout the different stages of their 
Journey from Franoe'to India, been acting together, and 
-While leaving'india‘for Pakistan, were traVelhng toge- 
ther by the'sarne car, itl reached the Attar: Road-Land 
Gustoms Station, on thefr way to’ Pakistan He directed 
that the diferènt kinds-of currency which hed been 
seized, “as aforesaid, }from-the possessioneof the 'peti- 
toners, be "absolutely confiscatéd" for contraven. 
tion of 8. 8 (2) of the Foreign Exchange Regula- 
ton Act, 1947, read with Ss. 23-A and -23:B of the 
Act. He also directed the confiscation of the car 
aforesaid, which could be redeemed on ‘payment of 
a "redemption fiie" of Re. 80,000. ‘He -also ordered 
the confiscation of the pocket radio dnd the tme- 
Piece-and other articles seed, as aforesaid, under S, 
167 (8) of'the Sea Customs Act, read ,with’8, B of the 
Imports and ‘Exports (Control) Aot, 'l947,'and S. 7 
of the Land Customs Act, 1924. He further imposed 
a personal penalty of Rs. 28,00,000 on each of the 
petitioners, urder-S. 167 (8) of the Sea Customs Act. 
After making further inquiry, -or 12th August 
1867, the ‘Assistint Collector of Customs and Central 
Excise, Amntsar, ‘under authority from the Chef- 
-Custom Qfficer, Delhi, filede a complamt against- the 
petitioners'and a tfird person, named Moshe Baruk 
of Bombay, (‘since acquitted ), under `S. 23, read with 
8. 8 of the Foreign Exchange Regulaton Act, 1947, 
and S J6T (81).qf the Sea Customs ‘Act 1878. The 
Retition of complaint, ‘after ‘stating the facts ‘stated 
aUove, charged the accused persons ‘with "offences 
of ‘attempting ‘to’ take out of India Indien’ and foreign 
ourgenoy, in’ contravention of the provisions of the 
“ieis referred to above. 


` 


of this country. DE - NEUE 
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Ater PEE considerabié oral end diei 
tary evidence, the learned Additiolal District Magis- 
trate, Amritsar, by hi8 Judgment dated 13th Nevember 
1957, convicted the petitioners, ‘and sentenced, them . 
“each to twò years’ rigorous imprisbnment- undes S. * 


ton Act, stx months" ' rigorous imprisonment . under 
> 120-B (25 of the Indian Penal Code,the sentencee .,* 
^to run-concurertly. It :s not necessary to set out 
the convictons and eentences fh respect of:the third 
accused Moshe?who was suhsequently acquitted by © 
the High Qourt ot^ Punjab, ‘im exercise of its revi- - 
monal Jurisdiction. The:learned Magistrate also, per-. 
haps, out-of abundant oaution, directed that "The 
. entire amount of currency and foreign exchange end: 
the- car in ‘which the currency had been smuggled ` 
es well as.the sleeveless skirt-Ex. p. 39 and belt 
Ex.P. 40 shall be-confiscated to Government", This. 
order of confiscation was passed by, the orinunal 
court; " notwithstanding | the fact, as already. stafed, that 
.thé Collector ot Central Excise and Land Customs, 
. New Delhi - hâd ordered the confiscation offending 
arücles.under S, 167 (8) -of ihe Sea* Customs Act ` 
and the other reldted Acts referred to above” i 
On: appeal by the convicted persons, -the igarned_ 
Additional “Seasions Judge, Amntsar;. by ,hus. judg- 
.ment and order dated. 13th DecemBet 1857, dismis- 
sed the appeal after a` very elaborate examination ` 
of the facts and -firoumstgncea brought out m the. 
large volume of evidence adduced ‘on behalf of the 
proseoution, It is not necessary, for thes purpéses 
ofthese, to set out in deta the findings arrived at 


: by thé appellate courts, or the evidence” , On, ‘which | 


those conglusions were based. It i enough to stato 
that both, the courts’ of fact agreed in eomingio the 
- conclusion ‘that the acoused persons had entered into 
a conspiracy to “smuggle contraband propery, out 


Y `- e 


i 
4 


* 28, read "th S. 29-B of the Foreign Exchange Regula. i 


, í . " n 


; i 
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"The petitioners\moved the "High Count of Judica- 
ture for the .Statá of Punjab, separately, agamst dheir 
convichons and ‘sentences passed by the courts below, 
asaforesald.. Both the revisional applications were 
* dismissed summanly by the learned "Chief Justice, 
py ns order dated 28th February 1988, tfe learned 

Chief Jushce refused to certify ‘that the tase was a 
e*t one for appeal to this Court, s 


e The ‘petitioners then moved this Court for, and 
obtained special ‘leave. to appeal front -the judgment 
and Orders.6f:the-courts ‘below, convicting .and-senten- 
cing them, as stated above. Théy also moved this 
Court for writs of habeas corpus. The petition ofthe 
first petthoner for a writ of "habeas «corpus ‘was 
admitted. and was numbered as pettion No, 68 of 
1988, and a rule issued. The wnt ‘pettnon on ‘behalf 
of the second ‘pettioner was dismissed in ‘mine. 
All these ‘orders were passed on 28th April 1988. 

* Subsequently, the first petitioner moved ‘this Court 
for revocation of ‘the ‘special leave granted, to tim, 
and for an early hearing of his writ Petition no. 68 
of 1988 as the points for consideration were common 
to ‘hoth ‘the cases. This Court granted the prayers 
by its“order dated ‘13th May 1988, 


‘Before dealing with {he arguments ‘advanced on 
behalf of the petihoners, in order ‘to complete the 
narrative of events leadigeup ‘to the fihing of the 
cases m this, Court? it is necessary ‘to state that ‘the 
petütionerg had moved this Court separately under 
‘Art. 32 of the Consttution, against their prosecu- 
ton in,thó Magistrate's court, after the aforesaid 
aqyders_of confiscation and penalty, passed* by the 
Cdilector of Customs. They prayed for a writ of 
certiorari and/or prohibition, , and- for. quashing the 
proqpedings. There was also a prayer for a writm 
*he. nature of.haheas caraus, On thst Ocoasion also, 

X. wn 
; T i * 
e 
f 





t 


' tlong -and imposibon of sentence *by the courts 


` \ . 
` 
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the protection afforded by Art. L4 o ofthe Cons- 
titution, was pressed in aid'of the* etitloners' writ 
applications. Thía Court, after heanng the, “parties, 
dismissed those writ «petitions, holding that, the 
charge against the pehtioners imclitied «en offence . 
under S. Í20B of the Indian Penal Code, which c&r 
tainly was hot one of the heads of charge against 
them before*the Collector of Customs,» This, Courtes, 
therefore, without deciding the applicability of the 
provimons of Art. 28 (2). of thè Constituhon to tha 
facts and circitigstances of the, present oase refused 
io quash.presecuhon. The question whether Art, -20 
(3) of the Constitutfn, barred the. prosecution of 
the petitioners under the provisicns of the Sea Cus- 
toms Act and the Foreign Exchange Regulation Act, 
was apparently left open for future determination, if 
‘and when the ocaamon arose. In view of the eventa, 
that have happened since after the passing of the 
order of ths Court, dated October 31, 1987, repor- 
ted in Leo Roy Frey v. Supdt. Dist, Jai! Amritsar, (1) 
it has now become' necessary to Aeterna that 
eee 


` 


n was vehemently argued on behalf of the peti- 
tioners ' that the prosecuhon of the petihoners under 
the provisions of the Acts aforesaid, and their convic-~ 







below, unfnnge the protection against double jeopardy 
enahrined in Art. 20. (2) of ue. dca which. 
is in these terma :— 


? "No person shal be prosecuted gnd punished 
for the seme offence more that; one," f 

. . . 
It is mamfest that m order to bring the pethel- 
era’ case within the prohibihon of Axt. 20 (2), it 


(1) Q955 A AE B.C. Ug c : 
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must be shown à ge they had been "prosecuted" 
before the Collectbr of Customs, and "punished" ‘by 
him fop the ‘sdme offence" for which they have been 
convicted and punished' as à result of the Judgment 
and, orders ‘of the courts. below, now impugned. 
any one of fhese three éssential confyhons is not 
“fulfilled, that is to say, if it 18° not shofn that the 
peutioners had been “prosecuted” befote the Collec- 
o** tor of Customs, or that they had been ‘punished’ 


by him in “the proceedings before him, resulüng m` 


e the confiscation of the properties aforesaid, and the 
* imposition of a heavy penalty of RB» 25,00,000, each, 
7 or that they had' been convicted ang "sentenced" 
for the "same offence", the *etutoners, will have 
falled to bring their case within the prohibition of 
Art. 20 (2). It has been argued, in ‘the first ins- 
tanoe, on behalf of the pettoners that they had 
. been "prosecuted" within the meaning of the 
` article. On the other hand, the learned Additional Soli- 
citor-General has countered that argument by the 
contention that the previous’ adjudicahon by the 
Collector of Customs, was by an adminustrative body 
which has to act judicially, as -held by ‘this Court 
in F. N. Roy v. Collector of Customs, Calcutta (1) 
and reiterated in,. Leo Roy Frey v. Supdt, Dist jail 
Amritsar. (2). but the Collector was not a cri- 
' minal court which could, in law, be sald ,to have 
tried the peflhibner for an offence under the Indian 
Penal Code, or under the penal provisions of the 
other, Ácts mentoned ahpve. 
. 


It 4s, therefore, necessary first to consider whe- 
ther the potittoners Bad realy been prosecuted be. 
fore the Collector of Customs, within the. meaning 

a f At.. 20 (2) To- “prosecute” in the speoial sense 
‘eof Taw, means, according to Webster's Dichonary, 


. x 


s © (1) (1957) AT RN O, e48 
. (2) (1858) A. L B. B, O. 119 
* se + * -— 
. FR . : ý Vs . 


oa x 2 ` 
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"'(a). tor seek, to obtain, enforcó, or the like, by 
legal process ; as to dus. nght or 
. ‘a claim m-a court of law; (by to, pursue 
- (a person ĵ. by' legal proceedings: for 
redress or punishment; to proceed aga- 
< inst- judicmlly ;' esp., to becuse of some, 7 
° crime. or breach of law, or to pureue'' į 
for redress or punishment of a crime or 
violahon- of Jaw, in due legal form be-** 
fore a legal tribunal as, to’ prossoute: a 
. ^ maa. for trespass, of for & riot" -`e 
Kudos "-Wlarton!s .law Lexicón”, » dd ` 
edm. p: i "prosecuton:! means "æ proceeding 


‘either by way of indictment: . or- ‘information, . m the 
-oriminal: courts, in. order -tò put an offender upon. 


ms triall' In all cnmmal . “prosecutions the ‘king: is 
are the prosecutor", This very question: was , 
discussed. by- this. Court. in the case: of.Magbool - 
Hussain: v, State of.Bombay (1) with reference to. 


, the context. in which the word “prosecution” occu-' | 


rred in: Ast 20. ln ‘the’ gourse of the , judgment, the 
Toilowing observations, which apply with full Toroa to 
the present case, were. made :— - ba ahs 2 
È IB ES P 
y ts End s 
M Lus censes „and the dooria in' this context 
‘would mean an inttiahon, or startng of 
* proceedings ofia criminal’ nature pare’ a 
court of law.or a judicial. tribunal ' 
~ accordance with the rocedure ete. 
cribed in the, statute which ,creates the 
offence and regulates the procadufe, ie 


du: that o case, this Court disctissed in 'detm] the 
provisions: P of the Bea Customs Act, swith, parhiculer ; 
reference 1o. Chapter. XVI, headed. "Offences anq ° 


EJ 


(1) (1853) A. E R 8, "O. 335 ab pp 838,329, 230. ; te. 
8. O: B, 730 at pp. 739, 743 - - eo 1: 
— e . -9* 


. ` o = 
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Penalties*, ^ After exam g. ‘those: provimons, this 
Court came to the following conclusion :— 2t or 
' X lw . r E * 


"We ‘are -of the opinion that the Sea Customs 
- e°  Aythorijies are not à Judivial tnhunal and 
.* the, adjudging of -confiscation, mbreased 
. rale of duty or penalty under jhe pro- 
visions of the Sea Customs aot do ‘not 
«constitute a judgment or order of a court 
"or judicial, tribunal’ necessary for the 
ME purpose of supporting’ a plea of double 

< Jeopardy"), * 77 tT 8t, o 7 

1 e 
e - 


L a 

The learned oounsel for the petitloners did not 
sategorically attack the. correctness of that decision, 
gut suggested. that that case could be.distngwshechon 
he ground that in the present,case, unlike the case 
hen before this" Court. a heavy penalty of Ra 
26,00,000. on: each. of the petitionera. was imposed by 
he Collector of Central: Excise, and. Land. Customs, 
3emdes, ordering confiscation of! Properties: and 
zurrency worth .over-8} lacs. But, that circumstance 
alone. cantioct be sufficient-in. law. to} distinguish the 
previous decision of thus Court which 1 otherwise 
directly in point, Simply because the-Revenne Author 
Hes took a very serious, view, of the smuggling 
activities of the pettioners, and. imposed very heavy 
penalties under item Sof the Schedule to: 8. 482 of 
the. Sea: Oustomé Act, wouldnot, convertthe Revenue 
Authorities: intra court of law; if the Act did not 
gontemplate'thier functioning as such. That the Sea 


Thstoms Aot, «did “not: envisage. the Chyef, Customs " 
Officer of the other officers under him m the hierarchy 


of jhe Rayenue' Authéries under the Act, to fundtion,asa 
ZouM, is mads 'abadlutely clear by. certain provisions-of 
that Act. The mbst important of.those 15 the new: 8.- 187A, 
which, was, inserted by the; See; Costoms (Amend: 
. -~ . e ^ A f 


> 


$ 


\ i 2 jc : 


' Thomas Ddña 
, State e of Punjab 
B. p. "Sinis, F 
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4 


ment) Act, ‘(al of 1988 ). Th section is *in these 


+ 
seu. 
i . 
'. . . 

Ca å 


"]87A. No Court: shall take cogmzanoę of any 


£ 
. 


offence relating to sftnuggüng of egoods 
punishable’ ufder_item 81 of the "xhg 
dule to section 167, except upqn com- 
plant in wnting made by the Ghot 
Customs officer or any Othef officer of 
Customs not lower in rank than, an 
"Assistent Collector of Customs. authorized 
m this behalf by the Chief - - Gostome 
officar’’. 


Ks 


. This sechon * ‘makes it olear, that the ‘Chef Customs 
‘Officer or- any other lower m-rank than him,’ in the 
Customs ‘department; i not a “oourt’, and that 
the offence punishabler under item 81 of the Schedule 
167,-cannot be taken cognizance of by any court, 


to S. 


except üpon a complaint in wriung, -mdde. as as ‘pres- 
chved in that section: Thus seohon in our opinion, 
sets at rest the controversy, which has: been raised 
in'the past upon certain expressions, like "'óffence" 
and “penalties”, used ın Chapter XVI. These words 
Have been used `m thet Chapter m their generic 
sense and not m their specific spnge‘under the penak 
dew. Wher a proceeding by ‘the Revenue Officers 
is meant, as ig the case in’ most of the items in the 
Schedule to S. 167, those officers | havd been em- 


: ‘powered to deal-with.the offending articles by way 
. of confiscation, or with the person infringing those- 


rules, by way of umposition of penalñop ín con 


distnchon to a sentence of impres 


nment er fme or 


both. When a enrminal prosecutón and” punshmeni 
of the, cnmmal, in the sense of jhe' Penal law, js 
intended, the.section makes a specifo -referprice to 
a tnal by a (Magistrate, a? convichon by such Magis 

, . - œ 


wv 


Ld 
k . 
. 
D 
. 
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. e 
trate, and "on such dgnviction, ‘to imprisonment or , 
to fne or both.» In this connection, reference 
may be mate to tfe penalhes mentioned in the third 
column against, items 72, 74, 75, 76, 76A, 18B, TT, 
z8 and'81, which illustrate the’ letter clasg of the 
emafty in column 3. The penalties menhüned in 
the third column of most’ of the items of fhe Sche- 
gale to & 16% of the Act do not make any refe- 
rence to a comvichon by Magistrate and punishment 
by him in terms of imprisonment or of fine or of 
both. For example, item 76C, which was inserted by 
the Sed Customs Amendment Act X of "1987 in the 
third column meant for penalties, has only this "such 
vessel shall be lable to confiscation and the master 
_of such vessel shall be hable to a penalty not exce- 
eding one thousand rupees”. Item 76A, on the olher 
hand, specifically mentioning conviction, imprisonment 
and ‘fine, was inserted by Sea Customs Act’ XXI of 
1958. Both the amending Acts, by which the afore-- 
said addihonal offences were created, and penalties 
presoribed, were enacted after the coming into force 
of the Conshtuhon The Legislature was, therefore, 
aware of the distinction made throughout the Sche- 
dule to S. 167, between a proceeding before Revenue 
- authorihes by. way of enforcing the preventive and 
penal provisions of the Schedule and:a cnmmal trial 
before a Magisiraie, with a view to punishing 'offen- 
ders under the provisions of the same sechton. It 
is, therefore, ın the teeth of these provisions to con- 
tend that the 1impogition offa penalty by the Revenue 
officers ig the hirearchy created by the’ Act, ıs the 
game thing as a punishment imposed by a cruminal 
court by way of punishment for a oriminal offence. ° 


- g . 
° This distinction hes been very clearly brought 
‘out in the jecànt judgment of this Court ın the case 
qf.Sewpuenrar Indrasanra Ltd. v. Collector of 
~ s ry — 


B. P. Sinha, 7. 


4 "E 
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er ‘ @ 
| Customs, o. "Inthat'case, thgugh the question -df- 
* double jeopardy under Art. a (2) of the Consttution 
had not bsen raised, this, Court has. pointed’ out «the 
difference in the nature of proceedings. against .offen- 
"ding articles and .offending persons. ‘A probepding 
under thd Sea Cystoms Act and fhe icortespo&ding 
provisions of the Foreign Exchange Regulation’ Act, 
in respect of goods which have been ithe Subjegj- 


matter of the proceeding, has been ,beld*to be wf ' 


the mature fof..a proceeding m. rem wheras, 
a proceeding Against a persan eoncernéd 
‘in. emugglnig, goods  .within the purview” of 
fhase. Áots, is a proceeding: dn personam, resulting 
in the imposition Bf a punishment by way..of impri, 


spüment or. fiae on him, where the offender is. 


known! jn.the Wormer case, the \offender may mot 


have been known, but still the offending.goods seized . 


may ‘be confiscated -as a ‘result of: the proceedings- 
in.rem, That case was not concerned: "th tho .fur- 
ther -question whether, besides tho, liability to . ihe 
Penalty as contemplated by S. 28 (1) ýa) namely, a 

penalty mot exceeding three times he value of the 
‘foyaign xchange in respect of which’ the contravan- 
tcn bad taken place, the ;peraon contravening the 
provisions of the Hereign Exchange Regulaiion .Aot, 
1947, upon conviction by ia Court. is also punishable 
^ with "imprisonment which S. 23. Q)..£5) ipresoribes, 

namely, imprisonment for a term -whioh may extend: 
to2 -ypara, or wth ftne. orwnth both, The decision-of this 
CourtSewpujenrel's caae ((*) 15.8150 ! an authonty for :the 
proposition that in imposing Oo iR bation and penalty 


under the Sea Customs Act, the Collector acts fudi- - 


cally. Bot that is not the same thing .aé holding: «that 
the Authority under 8. 367 of the «Vct, functlons as 
a Judicial eTribunal or ss & Cour An adurnistra® 


tive ‘Tribunal, Jike the, ‘Collecter and, other’ ‘officers in 


D à e 
D 
ee 
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the hierarchy, may*have to act judicially in the sense 
of having*to consider evidence and hear arguments 
in an igformaleway, but the Act does- not contem- 
plate *that 13 ao datng, it 15 functioning as 'a Court. 
fis “altoady pointed out, & 187A, which was *nserted 
by the Amending Act of 1988 (21 of 1989)., bring 
Qr in bold relief, the legal position that»the Chief 


Customs officer’ or any other officer of Customs, does . 


not, function as a Cour? or as a. Judicial Tribunal. 
Al cmmuinal _ offence are offences, but 
all ‘offerices ın the sense of infringement ofa law, are 
cruninal offences. Likewise. the other 'expres- 
sions have been used in their generio sense and 
not as they afe understood in the Indian Penal Code 
or other laws relating to cnmmnal offences. Section 
167 speaks of offences menhoned ın the first column 
in the Schedule, and the third column m that Sche- 
dule lays down-the penalties in respect of each of 
he contraventions of the rules or of the sectons in 
he Act, There are as many as 81 entres in the 
jchedule to S. 167, besides those added later, but 
gach one of those 81 and more entries, thought an 
offence, being an -aot infringmg certain provisions 
of the sections and rules under the Aot, is not a 
sriminal offence. Out of the more than 81 entnesin^ 
he Schedule to $.*-107, ıt 18 only abovt a dozen 
antres, which contemplate prosecution in the orimi- 
ial sense, the remaining entpes contemplate penal- 
les other than punislements for a orimuinal offence. 
"he provisions of Chap. XVII of the Act, headed 
‘Procedure relating to Offences, Appeals, eto.", also e 
nake it 'clear that’ the hierarchy of the Customs 
officers under the Act have not been empowered 
o Tw offminal offences, They have been only given 
imted powers-of Bearck ‘Similarly, they have been 
piven imited powers to summon persons to’ give” 
widgtice, or to produce dogumenta, It is true that 
ye Customs AuthoMtes have been empowered to 


. . 
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` start próéceediriga in iesbeot of suspected infringements- 
of the provisions of the Act, aid tò ‘impose penalties 
upon psrsons concemed with those infringements, or- 
a to ordəg “confiscation oftgooda-or propekty which are 


- found th-have been the subject-matter of the intfusge ei 


mente, bit when a trial. on & charga of a erumunal 

- offence’ ie intended under any one of the entrio5e QË 

the Schedule aforesaid, it is only” the* Magistrate 

having jurisdichob, who ıs efnpowered- “to mala a 
E sentenca of itiprnsonment or me or both.- ^ : 


It was also * suggested m the ‘course dt the 
argument. "that the use: of a particular “phraseology 
in the- Aat, should tot stand m the way `of looking 
cat the aubstance of the matier, “It may. be that the 
Act has ürawn dishhchon befween confiscation .of 
Property and. goods, and imposinon_ of. penalbea Ob 
persons concerned with the infrngefaent, on the one 
hand, and the imposition of .a sentence of impnson- 
ment or fme or both ‘by a Magistrate, . on- the: other 
hand; “but, it is further contended, the Custom: 
Authofities, who impose a penalty or who order: con 
- flhbcation'of goods of very large valus, are in substanct 
- Jmpoaimg punishments: within the- meaning = of the cri 
minal law In this connechon, our arhcular attentio 

- was drawn to para. $4 of the ‘order. dated 24i 
July 1957, passed by the Collector or, Central Excist 
` and bend Customs, Now Delhi, which: ie. in thes 
“torma; Let E nr 


= * z - 


UM. Having: regard: to all ihe circi diióes: X 
the case I find. that both Sarvshh Thome’ 
Dana and Leo Roy Frey are equally galt 
of the offence. "They aKmeptód to smuggi 
Indian and Foregin currenty out of Ind} 
^ I hold both af them as the persos * eoi 
` „cerned ih the offence “tommitted “wider + 


Ne 2 
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. 167 (8), * Sea Customs Act, 1878 The fore- 

-Yoing facta provê beyond doubt that the 

^ Offence was the result of the most deli- 

+ e ' bergte aad caloulated conspiracy "iQ smug- 

** _ gle this huge amount of * currency* out of 

. ‘he country. The offenders, therefore, 

E deserve deterrent punishment. L.therefore, 

tmpose.a personal penalty of Rs. 25,00,000 

(Rupees twenty-five lakhs only ) eachon 

Shri Thomas Dana and 8hri‘Leo Roy Frey 

* which should be paid within two months 

from the date of this order or such exten- 

ded period as the adjudicating officer may 
allow." j 3 


The expressions --‘equally guilty of the offence", 
'the offence was the result of the most deliberate 
and calculated conspiracy to smuggle", and "deserve 
leterrent punishment", have been greatly emphasized 
n aid of the argument that the Collector had really 
ntended to punish the petiboners in respect of the 
‘offence’, and found them "'guily". It is true that 
hese expressions are-commonly used in judgments 
fiven in criminal trials, but the same argument can 
»9 used against the petitioners by saying that mere 
comenclature does fot matter. What really matters 
3 whether there has been a "prosecution." 


e e 

It 18 true that the petitioners were dealt with by. the 
*ollector .of Central Excise and Land Customs, for the 
offence" of smpggling ; were found. "guilty", and a 
;Sterrent ‘punishment’ was imposed upon them, but 
8 he had not beeij vested with’ the powega of a 
«adfgtratd" or, a ocnmmal Court, his proceedings 
gainst the petiionéra were in the nature of Revenue 
roceedmgs, with a view to deteotmg the infringe- 
sgnf dT (he provisions of tha Sea Customs Aot, and 
aposing penalties inen 1s was found that they had 


. : . 


hoses Dana 
Btate of Punjab 
B. P. Sinha J. 
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been guilty of those infringements. Those penalties, 
the Collector had beens empowered `to* mposẹ in 
order not only to prevent a regurrepce' of such 1m- 


` fringements, but also to recoup Jhe loss of'rgvenue 


resulting from s#oh infringements, A person way be 
guilty of cenam acts which expose him fo a onmm& 
prosecution for à“orimmal offence, to a penalty unger 
the law intended to collect the rmaxunum roventie 
under the Taxing law, and/or, at the same tme 


make him ligble to damages in torts, -For example, ar 


assessee under the Income-tax law, may hawe submit 
ted a fal$o returp with a view to defrauding the Reve 
nue, His fraud being detected, the Texing Office’ 
may realise from him an amount which may be som 


' multiple of the amount of tax sought to be evaded 


But the fact that he has been subjected. to such 
penalty by the Tamng Authorites, may not avail tir 
against a cnmmal prosecution for.the offence c< 


- having submitted a return containing false statement 


to his knowledge. Sumiarly, a person may use de 
famatory language against another ,pergon who ma 
recover damages in tort against the maker of suc 
a defgmatory statement. But the fact that a decre 
for damages has been passed against him by tb 
Civ Court, would not stand in the way of his bem 
prosecuted for defamaton In gugh cases, the la 
does not allow him the plea of double jeopardy. 


That thus is the law in America alsd, i» borr 
out by the followmg quotation from *the, ''Constitunc 
ol the United States of America"—-reyrsed , and Si 


‘tated in 1952 by Edward S Corwin at p. * 840 :—! 


“A plea of former Jeopardy mus BS updh 
prosecution for the safhe’ mdentcal offenc 
The test of- 1denhty of offenses 18° whethe 
the eame evidence is required jo taisia 
them; if not, the fact that both Charge 
M 
. 


* n 
3 
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relate to one transaction does not mike 
. ʻa single offence where two are defined 
^' by the statutes, Where a person 1s convic- 


ake ` fed of a crime* which includes several 
.* * incidents, a second trial for ‘one of those 
i incidents pats um twiceinjeobardy Con- 
* gress may impose both criminal and oml 


e  anotions with respect to the same act or 
omission, and may separate a. conspiracy 
. to commit a substentive -offense from the 
. commission of the offengé and affix to each 
^ a different penalty. A oonyicüon for the 
oonspiracy may be*had though the subse- 
EM quent offense-was not completed. Sepa- 
= rate convictions under ` different counts 
charging a monopolizaton and a conspi- 
. . -racy to monopolize trade, in an indictment 
under the Sherman Antitrust Act, do not 

amount to double Jeopardy." 


t A eee proceeding for defrauding the 

- Government of a Tax on alcohal diverted 
to beverage uses 18 a proceeding in rem. 
rather than a punishment for.-ormmimal offe- 
nse, and may prosecuted after a convic- 
ton of conspiracy to violate the statute 
ihposmg the tax." 

To the same effect ıs the following placitum 
under Art. 240 1n Vol. 22 of Corpus Juris Becun- 
dum, ‘headed ‘Offenses and Proceedings in winch 
former jeopardy ıs a Defense" :— r 

. “Tue doctrune applies to ormmngl prosecution 
*** only and generally to musdemeanours as 

2^ well as felomes. A former convicton or 
"I acquittal doas not ordinarily preclude sub- 
Wo sqguent an fem proceeding ail actions to 


> 
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recover statutory penalties, or exemplary 
p damages, or proceedings, io" abate a 
nuisance,” - . 


ed . ^ rel E 7 . å 
" . " & 


On behalf of the petihongrs, their learned couD-* - 


-sl placed relance upon the two American decisions 

mT. W Morgan v. Devines (1) and United States of ** 
America v. Anthony La Franca, (2) The férmer deci- 
sion is really. against the contentibn double jeopardy, 
raised in this case. That case lays down that per- 


sons who steall Sostdge stampes and postal funds. ` 


from a post offices of jhe United States, after having - . 


committed burglary, and thus, having effected their - 


entry into the premises, committed two dishnct — ^ 


offences which may be separately charged ‘and pun- 
ished under the United States’ Penal Code Two 
separate convichons and sentences -as for two dis. 
tinct offences fn those circumstances were not 
held to be within doubte jeopardy- within the 
meaning of the United States‘ Constitutional > 
Sth Amendment, The  reasón given - for the - 
decision against.the contenton of double -Jeopardy 
was that.though the offences had been committed 
in the same transaction, they had been, constituted. 
separate and distinct offences by “the United Stateat ^ 
Penal -Code—Artcles 100 and -192, ‘In th® latter case 


^2. 


E “the, plea of double jeopadry was given effectto be- 


cause the special statutes, infrigements of which fogmed 
' the subject-matter of the controversy, namely, for 
unlawfully selling intoxcating hquor, had made &speci. 
fic provision thatifany actis a violation of earher laws 
in régard to the manufacture and” taxation of and 
trdffo in intoxicabng liquor, and also gf the Natonal 


7". (1) (1915) 59 aw Ed. 1183, 257 Q8, 633. ] i Eds 
(2) (1081) 75 Law Ed 551; 283 U 8, 568 rd - 
` è a. t e 


-Prohibition Abt, -a conviction for, such aot or plfence eÀ 
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under one, síatute, shall be a bar to, prosecution 
therefor under the othef, It 18- clear, therefore, that 
where there^i18 a specific gtatutory provision crea- 
tug” a bar.to gecond to the plea of deuble Jeopardy. 
4t's not necessary to rqfer to oSrtain decimons of the 
English Courts, rélied upon by the learned counsel 


‘efor the petuoners, because those cases]iad reference 


to the ‘question whether certam orders by certam 
courta were or were not madp in a criminal case 
"or matter withm the meaning of the statutes then 
under consideration “before the Court. Those are 
observations made with referegce to "the terms of 
those statutes, and are of no assistance m the pre- 
sent controversy The learned counsel for the peti- 
toners was net able to produce before us any 
authority ın support of the: proposition that once a 
person has been dealt with by the-Revenue Authon- 
ties for an infringement of the law against smuggling, 
he cannot also be prosecuted in a criminal offence. 


In view of these considerations, and partoularly 
-in view of the decision of.thus Court in the case of 
Maqbool Hussain v. Staté of Bombay (l) there 
is no escape from the .conclusion that the procee- 
dings before the Sea Customs Authorities under S. 
181 (8) werg pot “prosecution” within the meaning 
of Art. 20 (2) of the Constitution. In that view of 
the matter, ıt ıs not necessary to pronounce upon 
the *other points which were argued at the bar, 
namely, whether there was a “punishment” and whe- 
ther "fhe eame offence" was involved in the procee- 
dings -before the Revenue Authorites and the *Cri- 
minal Court. Unless all the three ‘essential conditions 
e laidedeown in &l. (2) of Art. 20, aree fulfilled, the 
"protecuen*dogs not become effective. The prohibi- 
tign agauist double jeopardy would not become 
» eperatve if any one of Those ‘elements is wanting. 


—-— = . 
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It remains to' consider a short foint raised par- 
ticularly on behalf of the setond pethoner (Leo Roy 
Frey). It was argued that the letter Exk. P. DDj2, 
admittedly Saiten by him to his farther P German, 
had not been spectfftally put to hum with a view le 
eliciting his explanation as to the circumstances ,and 


the sense in which it had been written, .The learttede*s. 
Magistrate in the trail Court put uy folléwing ques- - 


tion (No 20) to him ~ No . 


“It 18 p evidence that Ex." P. FF/l ia the trans- 
lation of the letter Ex P DD/2, What have you .to 
say about it?" The answer by the accused to this 


question was "The translation’ of Ex. P ^FF/1 1s mos- 
tly correct except for few vanatons which could 
have been due to muisinterpretation of handwritng". 
It ıs clear from* the question and answer quoted 
above, that the learned Magistrate did afford an 
opportunity to this petittoher to explain the oircums- 
tances appearing in the- evidence against him with 
parhtéular reference to the letter. If the Court had 
persisted in puting more- questions with reference 
to that letter perhaps, it may have been argued that 
the exammaton under S. 342, Cnmimal P. C, was in 
the nature, of a cross-examination of the accused 
person, which is not permitted. Im sour opinion, 
there is no substance in the contention’ that the 
petitioner had not been properly examined under 8, 
342, Cnminal P. C., to erblan tke circumstances 
appearing in the evidence against him. ' , 


“It follows from whet has been said Tea "ihat 
there ıs no merit either ın the appeal or. A the 
pehton. Théy are, accordingly dismissed., " . 
K. BUBBA RAO]: 


prepared by Bioha J, but If Annot prgpuade; myser” 
to agree with my learned brother. , 


-e 


a 


Ihave had the advantage of reading the “adition san 


ENpe o enl cs suing cour ~ 
*, . 


>The hese faljy ‘stated in thé. judgnicnt of my leiinéd 
"brother and, “therefore, it would suffice if I restate briefly the 


. facts strictly televant to the question mised. On. rrth. June 
“1947, the petitfoner s arrived at Bombay,: later came,to Delhi and 


fram there he’ travelled to Amritsar by aar in compapy with Mr. 
Leo Roy Frey. On 23rd: Jane 1957, be reached Attari Road 
Land*Customs Station and was arrested under S. 173 -of the Sea 
*" Customs »Act;; 1878 ( Act VIN of 1878 ) on suspicion of having 
committed an offence thegeunder. He. was served with a notice 
by the Collector of Central-Exclie ‘snd ‘Lapa Customs, New 
Delhi, on July 751957, to show cause why *penalty should not 
. be imposed omhım under S. 167 (8) of the Sea Customs Act 
(hereinafter called the Act) and S. 7 (2) of the Land Customs 


^^ Act, 1924, and why the goods should not be confiscated: By 


order dated Juy. 14, 1937, the petitioner’ was adjudged guilty 
under S, 167. (8). of the Act and currency of the value of over 9. 
*lakhs, car worth Rs. $0,000, and.other things were confiscated 
and he was punished- with personal penalty of Rs. 25,00,000. The 
petitioner was again prosecuted-on the same facts before the 
Additional District Magistrate, Amritsar, on charges under S. 
167 (81) of the Act and Ss. 23 and iB of the Foreign Exchange 
Regulation Act. He was convicted on charges under S. 2j read 
- with $7 13-B of the Foreign Exchange Regulation Act, S. 167 
(81) of the Act and S. r20-B of- the Indian Penal Code and 
sentenced to imprisonments of 2 years, 6 months and 6 months 

* respectively by the Additional District Magistrate, Amritsar. 
The conviction and sentences were confirmed on appeal by the 

. Additional Sessions, Judge, a &nd Hie revision field in the High 
Court wit dismissed : 


. ' 


The leafred c counsel for the petitioner intends that the” 


j Courtean Pupithing him violated ‘the fundamental ‘right conferred 
` on him ender Art.” «o (2) of thc. Constitution as he has been. 
prosecuted “and purftshed for. the- "tme offence by the Collector 


of Customs » The learned Additional: Solicitor General counters - 


this argum, "by statiag that. the petitioner was not prosecuted 
costlier before a- judicial tribugal aad puntshed by such tribunal 
pesermarv view, Fnrosesiion was not fór ae same Bade 


. > ? z k 
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with which he was charged before: the Magistrate, ecd; therefore, 
this caso docs not fali within the Constitutional presets given 
under Art. 20 (2). it i 





Before: addressing myself to the argaments Vadvadced it t-woeld ^ 
be ronvenient at this, spaga to sfeer clear of two decisions of 
this Court, Tho first s Magbeal Hussain v. State `of Bombay. Oe 
There praceedjngs had’ been” taken by the “Sea «Customs 
Antharitles under S. 167 (8) of the Act apd an order for confisca- 
ton pf goods had ‘been patsad: iThe person concerned pis | subse-* ` 
quently prosecuted | bfore the Presidentty-Magietrate for an offence 


'underS z5 of ethe-Foreiga Exchange Regulation Act in respect. 


“of the same act. This Court held that the proceeding before the 
Sea Customs Authoritcs was not ‘a prosecution and the order 
-for confiscation was not a punishment inflicted by `e Court. ora 
jodicul tribunal within the meaning of Art. 20 (2) of the Consti 


tution and the prosecution was not | baired. The important factor "^ 


to be noticed m that case is that the Sea Customs Authorities did 
not proceed against the person“ concerned ` but. only confiscated 
the goods found in hrs possesston, Bhagwati J says. “Confisca- 
tion is no dopbt one | of the penaltics which the , Customs Autho- 
rities can impose, But that is mote in the nature. of ptoceedings 1n 


rem than proceedings in personarn; the ‘object being to confiscate id 


the offending goods,which pave ‘been dealt with | contraty to the 
provisions of the law...... ^ Though the observatione in the 
Judgment cover a wider Ep shall deal ‘with themata 
later stago; the dectsion could be -sustained “on the simple 
ground that the previous proceeding were not againat-the person 
‘concerned and, therefore, he was, *not progecuted and. Punished 
for the same offence for which he was subsequebtly proceeded 
against 1n the Criminal Court. The second decision 15 Sewpuyanrar 


Indrasanras Lad v. Collector of Custems (2) There also fhe Customs > 


Authonties confiscated the goods found in the Possession “of the 
appellant. “Unter S. 8 (3) of the Foreign Exchange Ach Prestric, ° 
tion imposed by notification made under ihat section “a deomed 


- ae -~ . 
U) (1953)8 C R730,A | R S' Q32S, - Spee eet 
(2) dons: C R916atP930;A | tis cogo tian 
1 2t zs è 
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, to have been imposed under S. 19 of the Sea Customs Act, and 
' all the provisions of tho Ses Customs Act, shal! have effect 
accordingly., But the sd deeming” proviston is subject to 
ga fmportant quaļrficatron contained in the words ‘without preju- 
e &ce to the provisions of S. 15 of thc fermer Act.” It was argued 
that by reason of the provisións of S. 8 (3) of the Foreign 
. Exchange Regulations Act; the appellant should have been 
ptoceded against under S. 23 of that Act and it was not open to 
"E Customs Authorities to take action against the offender under 

S. 167 (8) of the'Sea Customs Act “This Court ,negatrved that 
comtention accepting tHe principle that cnfiscation of the goods 
under S. 167 (8) of the Sea Customs dct was £n action in rem 
and not s proceeding in personam. Das J , who delivered the 
judgment of the Court made the following observations in repell- 
ing the sald argument : 

“The penalty provided is that the goods shall be liable 
to confiscation. There 1s a further provision in the 
penalty column that any person concerned in any such 
offence shall be liable to a penalty not exceeding three 
times the value of the goods, etc. The point to note 
1$ that zo far as the confiscation of the goods 13 con- 
cerned, it is 2 proceeding in rem and the penalty us 
enforced against the goods whether the offender ts known 

. of pot known; the order of confiscation under S 182, 

Sea Customs Act; operates directly upon -the status of 

the pr&pérty, and under S, 184 tranifers an absolute 

’ title tq Government, Therefore, in & case where the 
e Customs authorities can proceed only against the goods, 
therc can be*no question of applying S, 23 of the Foreign 
Exchange Act aod even on the construction put forward 
on be half of the appellant company as respects ‘S 8 (3) 

v - the reedy under the Sea Customs Act against the 
LL gmoggledogoods cannot be barred." 


PORRE 

This decion also 1ndicates that the confiscation of the goods 
18,80 agMon ig rem and is not a proceeding in personam 
» À combined effect cf the aforesaid two'decisions may be stated 
T ; * . ' 


~ 
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, "Section 167 (8) oË the ‘Ace provides "for “be Faliwice d twon ^ 
` kinds of penalties ‘when -contraband "goods arédmpérted into ór * 

^ exported from’ ndis , , (x) such goods shall be Lable: to confi- u 
E scatton ; (2) any person t tóncerncd incany such; : offence’ ‘shal? Yo 

. liable to a penatty, Tf-the sathority: cobéeraed™ “måke an “ordet -, 

- of confiscation Jt is only. ^- proceeding 1n tem and the penalty d 
ds enforced. against the goods. . 98 the other band; af dt, impóscs V. 
"a penalty agatnet the person conternéd, it sa proceediigagiinst s=? 
the person and he is punished: for Conjmjtting. the offence: It - ae 
- follows. that in. the case of- cónfiécauon. thero .18- tio" prósécution 


Mg against - -the person, ‘ot imposition” of  peaalty on hum." “Ifthe: 














a eae > premises be “correct, the , wabeoquent protec ution’ c of the- -person- acs 
~- al > + concemed Gabnot be: “effected by t the principle of doublé jéopardy, ^. — 
AT COM. ; as He was not prosecuted or punish ed 19 the celta- proceedings s MAS 





Bat the, question that arises-14 thisicase 1s- whether, ‘when: ‘there | a 5 
"was `a- procceding Ad personam: and a penalty 5 wis umppséd upon: s 
| the person concerned uuder- S -167 (8) of the “Act, Re could - 
, be: "prosecuted nd pusished: ca ‘th the saihe act before. g 
Pe Uu “another tbusa), . Vu nde "EE 


Vo 7 s 7 On tlie ficto odis d case ic 1s Du mee dubiis: petióner ^a - 
"e s prosecuted. before ` “the ; Magi strate” for the. same act in ee "E 

-74 ~ ~ which a penalty of Rs. 15,00,900 tiad, beens imposed ron him .by 
Dor A “the Collector of Cüstbms under S.- 167 (8 -of tle. Act. "The |. . 
E "qu&tlon is whether. thie prosecution and the» punrsbmgnt of, the- | : 
- petitioner ‘nfriiged - his fonidamental ] right under Art, 4o (a): Tx 


m colt 


- of thé Constitution." It reads : Les | tg ° ET 


"NO pótson «iali? be Um and pinished for the sare 
s- * offence more than once.” DEUM SR fe 1 














The words of this- Artcle aie,- Pas “and ‘unambigacss ; Pe 
their plaia m méining is.that there annot be a` “second” Rtosecution , w 
: where _the "accused. Bas been- _ Piosbdated and “pgauhed for the ` 
- same ‘offence ~ previously: Tho- danse ~ uses ty three. words of , 











? rs - 
go pr x * The: ioni. ‘offence’ 3i dite: n in S.- a8) of thé KE Gener, . 
Nude AA NIIT "Clases a Att, 7857, to mean ur -act jor Omission ede pienk f 
- bot D 
(Beets Sec IUS GEL E I M : 
~ S t P "i bu FE d ES P » 
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p any law for the tige being 1n force. Under S, 4 of the Code 
. of Criminal Procedure, tt means any act or omission made 
punishable by any law for the time being in force. An offence 
15; thesefore, an act committed aguinit law or omitted where the 
" lawecequire’ it £ . 

Punishment 1s the penalt} for the transgression of law. The 
terms “punishment and ‘penalty’ arc frequently used as synonyms 
Of cach other ; and, indeed under Cl (1) of Art. a0 ofthe 
Constitution, the word *pgaslty" 15 used in the sense of ‘punish- 
meat. The punishments to which offehders ago Lable under the 
provisions of the Indan Penal Code are - Ħ(1) death ; (2) 1m- 
prisonment for life (3) imprisonment, which iseof two descrip- 
tions, viz», (I) rigorous, 1. e., with bard labour, and (ii) imple , 
4) forfelture of property'and(5) fixe, — 

The word ‘prosecuted’ 1s comprebensive enough to take in a 
prosecution before an authority other than q magisterial or a 
"criminal Court, having regard to the historical background, s 
restricted meaning has been placed upon it by this. Court in 
Magbeol Hussain v. State ef. Bombay (1) Bhagwati J, in del- 
verlag the judgment of the Court observed thus : 

"Even though the customs officers dre invested with the 
Power or adjudging confiscation, -1ncreased rates of 
'duty or penalty, the highest penalty which can bo 
inflicted 1s Rs. 1,000. Confiscation 18 no doubt one of 
the penaltres which the Customs Authorities caa impose, 
but” that @ more In the nature of proceedings ın rem 
than proceedings 10 spersonam, the object being to 
confiscate the offending goods Thich have been dealt with 
atrary to ‘the provistoms of the law and in respect of 
the confiscation also an Option 1s given to the owner 
of"the goods to pay 1n lieu of confiscation such fine as 

* the officer thinks fit . All this is for the enforcement 
of the levy^os and safeguarding the recovery of the sca 
»exftoms guts. There is one procedure Prescgibed to 
be followed - by the Customs Officer in tho matter of 

PT sucheadjudication and the proceedings before the Customs 

e o ', Officers are.not assimulgted in any manner to the provi. 

— iris. Come 73002; 742 A.I R S C 325—330; i à 
a E 
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Criminal *-.' siom of the Crvil or the Camia Procedurę Code. 
TUS _. ` The Castoms Officers are not required, to* act »judicially ~, . 
M ., on legal evidence tendered on oath and, they are not. 
Thomi Dara . authorised to administer oath to ‘any witness. The 
appeal’. if any, lie before the Chie? Custôms Authagity - 
State of Punjab ` whith is the Central Board of Revenue and the power , 
—— ` of revision is giyen” to the Central Government which 
> ` certainly`is not a judicial authority. IÁ? the matter of" e, 
x iube un oh the enforcement of the payment of penalty of increased 
: rate of duty alse the Customs Officer can only proceed 
` ~ against dfher goods of the party in the . possgssion 
` ^ of the Customs Authorities. But if-such penalty or ' 
~ increased rate of duty. cannot be realised therefrom the ' 
" “only thing which he can do is to notify the matter to the * 
NN appropriate Magistrate who 1s the only. person em- 


t. powered to enforce payment as if auch penalty or 1n- 
. creased rite of duty had been a fine inflicted by himself, e ` 
p The process of recovery can be issued only by the 
Magutrate and not by the Customs Authority.. All ` 
these Provisions go to show that far from being authori- 
ties bound by any rules of evidence ‘or procedure 
established by Jaw and invested: with power to “enforce 
: their own judgments or orders the Sea Customs Autliori- 
, om ties are merely constituted adminisiratrve machinery 
s fot the purpose of adjudging confiscation, increased rates 
of duty and penalty prescribed in the Ac. " 
This Court therefore accepted the view that the earlier 
prosecution should have been in a Court of Jaw or a judicial 
Tribune], and that the Sea Customs Authoritles when they 
entertained proceedings for the confiseatio® of gold did not act 
"A Judicial Tribunal In my-view the said decisfon unduly 1 
2 resteicted the scope of the comprehensive terms m which the { 
fundamental right is couched. If res integes, I “would be 
` inclined to’ hold that the prosecution before theeCpstomse ` 
- Authorit? for an offence created by- the Act i prosecutios! 
n ~ within the meaning of Article zo, even thougl „the Customs 
: , Authority 1s not a judicial Tribunal. Bot Tam bound by the-dqci, 
‘ . -'  Slon of this Court in so far as it belt thet the girlies proscewman f 
- z 4 * a . ae y: \ . 
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should have been* before a Court ‘of law or a judicial Tabu- 
ml, apd that the Customs „Authority adjudgíak confiscation was 
not sich a tribunal. But the said observations must be confined 
te the adjudication of confiscatiorf by the Customs Authority. * 
è The outstanding question therefere is whether a Collector 
of Customs in adjudging on the question whether any person 
coħcerned m ‘the importation or exportation of the prohibited 
"goods, committed an offence, and 19 imposing a penalty on him, 


acts as a judicial Tribunal. There 15 a current of judicial opinion - 


1a support, of -the contention that unger a particular Act an 
ausbority may act as a judicial Tribunal if discharge of certain 
duties and as an executive or admunistratrpe authority in diş- 
charge of other duties. "The questión whether u particular 
authority ın discharge specified 1s a judicial tribunal or not falls 
to be.decided on the facts of each case having regard to the well 
ettled tbénicte stica of a judicial tribunal b 


In ‘Words and Phrases’. permanent edition, Vol; 23. “Judicial 
Tribunal” has been difined thus: “It is a body- who has the 
power and whose duty it 1s to ascertaip and determine the rights 
and epfore the relative duties of confending parties”. In "The 
Encyclopedm of Words and Phreses—Legal Maxine”, by 
Sanagan and Drynan, much to the same effect it 18 stated thus - 

“A ‘judicial tribunal 4 one that dispenses justice, is concern- 
ed with legal rights and liabilities, which means rights 
and liabilities conferred or impossed by ‘law’. Those 


£ legal rfbHts and Habilitios are treated by a’ judicial tribu= 


nal as pre-existing; such a tribunal professes merely 

e to ascertaiti_and givegffect to them ıt investigates the 

facts by væng the ‘evidence’ ( as tested by longesettled 

$ «ules ) and it 1nvestigates tho lew by consulting prece- 

denji. A judicial tribunal looks for some law to «uide 

Qa Angdminustratrye tribunal, within its , provinçe, LE 
Jt unto isel£." ` x 


7* In Coppet v Wilson (1) the character? of a judicial, * 


` 


x degiatod HE ‘gen as follows. & 
i ; 
. o 
— 2 4 (1967) 2% B 309 st pp 340, 341 
2 ` . 
. ^ 
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SA trae judicial decision prórppoies to existing” dispute 
"x between two or more parties, and thtn involves four 
A reqaiaités “—(1) Thé prepentation ( not necesparily orally) 
ME ` pf their cases by the-parties-to the dispate ; /2). 1f the te. 
-710 © disputesbetween thetn is 2 question of fact, the’ ascertain? o - 
ment of the fact by means of evidence adduced by the pos 


— "parties: to, the dispute ahd often with tbe gsalstance of, 


K, Subba Reo, J ae - argument by or on behalf Of the partics.on tite evitlence.; 


~iz) -If the dispute between them 13 « question of lav, the . 
- submission ofdègal argument by the parties; and (4) A 
` decision which -disposos of the whole matter by findfog 


-> +). upon the ffcts io dispute and application of ‘the law of 


ES tho land to the facts so found, incladiag where required 











a s maling upon tay dpud question of law." 1 


`- This passage bas been ‘approved byth Court 10 Moles Š 


Hussin's Case, (1) 2s » ^ 


.- In Venkataraman v. Union of Indra (2) this Court considered 
the question . whether Art.- 20 protects an Officer against whom 
an enquiry was held under Public Servants Boquires Act, 1850 ` 
(Act, XXXVII of 1850) from being prosecuted again on the same 
facts before a Criminal Court." "This Court held on a *corisidera-- 

> ton of the provisions of that Act that the appellant was neitHer 
> prosecuted not ‘piinished for the same offence before a judicial 
-. tribunal. But io- coming to that conchiston the following cn- 


EXE teria gere applied to ascertain the character of the proceedings * 


I 


(1) duty to investigate an offence and inpose a punishment ;. i1) 
prosecution must be in” reference fo the lay which createg the 
offence and punishment must also-"be in accOrdence with what 
- the law prescribes ; (lii) there must be the trappings of agudicial 1 
- tribugal and (tv) the decision must have both finality and. autho- 
ritativeness, which are the essential tests of a judigal. prSnounce- 
ment, Having’ egard to the aforesaid testa, I = -now proceed Pu 
to consider the spplicsbiey of Article 40 to the present proseca- LM 


rd un - Ln] . 
xcd z pI 
ae ~ (1) (1953) 5 C R7S0,AIRSC3A ~ - ` sa 
s (2) (1954) SCR IISO; AIRS C 375 : - A E nd ( 
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A fundamental "right is transcendental in nature and 
it controls both the legislative and the executive acts, 
, Artigle* 18 explicidy prohibits the State from making an y 
lay Which takes away or abridges any -fundamestal rig 
‘and declares the Jaw to the extent of the contrdvention as 
\Qqid "rhe law therefore must be carefully scrutinized to 
"ascertain Whethtr a fundamental right is infringed. It is 
not the form but thee substance that matters, If the 
legislature in effect constitutes a Judicial trfbunal, but calls 
it an authority, the tribunal does not become any the less 
à judicial tribunal. Therefore the correct approach is first 
to ascertain with exactitude the content and scope of the 
fundamental right and then to scrutinize the provisions of 
the Act to decide whether in effect and substance, though 
not in form, the said right Is violated or curtalled, Other- 
wise the fundamental right will be lost or unduly restricted 
in our adherence to the form to- the exclusion of the 
content, 

The question therefore is whether the Petitioner was 
in effect and in substance prosecuted and punished by a 
judicial tribunal for the same offence for which he is now 
prosecuted. Section 167 of the Act opens with the follow- 
Ing words :— 

"The offences mentioned in the first column of the 
following schedule shall be punishable to the extent 
mentioned In the third column of the same with 
reference to such offences respectively," 

Chapter XV] of the Act deals with ‘Offences and 

Penalties’, Section 167 provides foi offences and penalties 


n a tabular form, The frst column gives the particulars" 


MK the offences ; the second column gives the sections of 
hg Act tazphich theffence has reference ; andthe third 
olufnn gives the penalties in respect of the relevant 
fences, Appr from the fact that the statute itself, in 
legr terms, describes the acts detailed in the first column, 
f S. 40925 offences «gains? particular law, the acts des. 
tibed therein clearly fall within the definition of ‘offences’ 
. 
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bus 
in the General. Clduses Act and thé Indian Penal Code. | 
There cannot thérefore be the slightest doubt in this case 
that the contravention of any of the promis ofthe Act 


mentióned in S. 167 iš an offence. . -> 


The next question is whether tho penaltigs preforbed . 
for the various offefices in the third column of 5.-167aze 


, punishments within the meaning of Art- 20, of the consti- id 


tution. A glance at thé ‘third column shows that the | 
penalties- mentioned therein Include directiotrof Payment of ^ 
money, confiscation ofgoods and the receptacles wherein 
they are’ “found and imprisonment, The-penaltiés may: be 


“imposed by the Customs Officers cr Magistrates ‘as the- 


case may be! Wherem person [s convicted by a Magistrate 
and sentenced tó imprisonment or payment of fine or 
where a penalty is imposed by a Customs Officer, in éither 
case, the -punishment is described aa penalty i in the third 
column of S. 187. Section 167 clearly Indicates thet penalty 
is punishment inflicted by law for its violation— for doing 
or falling to do- something that is the duty of the party 
todo Section 167 therefore defines a criminal: Act and 
fixes a penalty or punishment for that act. The two words 


ut 


"penalty' and ‘puuishment’ are interchangesble “and they 


convey the same-idea. ^. 


The difficult question is whether a Customs Authority, g 


when it functions undér S. 167° of the Act, isa judicial 


tribunal. It fs noi, and cannot be, disposed that a Magis- 
trate, who convicts and punishes a'person for the Infring-, 
ment of some of the provisions of S, 167 of the Act, 18 
a Judicial tribunal, Is it Feasonable to assume that when 
another authority adjudges on similar offefices, under the # 
same section, it is functioning in a different capacity 
Section 182 defiies the Jurisdiction of tite E ias 
Authority, in respect of the offences entioned In %. iz 
ofthe Act, It says: v A e. . 
“In every case, except the cases mentidisd in S. 167,- 
- Nos. 26,72, and 74 to 76, both Inclusive, in yhjch 
. PO z E  --—-—AX ~ 
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ds thi Act, anything i» liable to tonfitcatión 
or to increased rates of duty; ` 

or any Person fs liable to penalty,* 

such confiscation, increased rate of duty or penalty 
mhy:be adjudged— "° ? . 
Witho&t limit, by a Deputy Commissioner ` or 
Deputy Collector of Customs,or a Caftomscollector ; d 
ug to confiscation of goods not exceeding two 
hundred and fifty rupees in value, and imposition 
of penalty.or increased duty, not exceeding one 


. hundred rupees, by an " assistant Commissioner or 


Acsistant Coflector of Custorfis ; 


up to confiscation of goods nôt exceeding fifty 
rupees In value, and imposition of penalty or 


Increased duty not exceeding ten rupees; by such 


other subordinate officers of Customs as the Chief 
Customs authority may, from time to time, empower 
in that behalf in virtue of thetr office :" 


Section 187: * All offences against this Act,- other than 
.fhose cognizable uuder S. 182 by officers of Cus 


toms, may be tried summarilly by a Magistrate." 


It is therefore clear that some offences under S, 167 are 
cognizable by the Customs Authorities and some offences 
by Magistrate Section 171A, inserted by the Sea Customs 
(Amendment) Act, 1955 (act 21 of 1955), confers power on 
officers of €ustoms to summon any person to give evidence 
and produce documents it reads : 

e“1T1A (1) „any officer of Customs duly -employed in 


=? 


d 


the prawention "of smuggling shall have power to 
summon any person whose attendance he considers 
Necessary either to give evidence or to produce a 
*' document or any other things in any. Inquiry which 
such, office is making in connectjon with the 
angeling of any goods. 

A simmons to produce documents or other things 


"may be. for the production of certain specified 


.appeals and revisions. 
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document *or things or for the próquction of all 
documents or things of a certain descriptiod in the 
» possession or under the. control of, thé person 
mmus" i * 
' (8j? au persong 80 summoned shalf be attend either in 
person or by an authorised agent, as such officer* 
' may direct ; "and all persons so summoned shalle be 


» -bound to state the truth upon any subject respec-` 


sting which they are éxamined or make statements 
and to produce*such document’ and other things* 
as may be required ty 

Provided that the exemption under S 182, Civil P. C, 
1908, shall be applicable to any requisition for 
attendance under this section. 

(4) Every such inqui rys a aforesaid ‘shall be deemed 
to be a judicial proceeding within the meaning of 
S. I98and S. 338, Penal Code.” 

` 


“Under this section, the Customs Authority, who makes 


an inquiry, ' is empowered in connection with that 


inquiry, to summon persons to give evidence and 
produce documents and the witnesses summoned are’ under 
a statutory duty to speak the truth The circumstance 


, that under cl. (4) of the said section; an inquiry is deemed 


to be a judicial proceeding within the meaning ef €. 198 and 
S. 228, Penal Code, viz., for the ‘purpose of punishment 
for giving false evidedce. and for contempt of Court, does 
not detract from judicial characteristics eonferred upon 
the authority by the other clauses of the section. "Clapse 


(4)' must pave been enacted only by way of abundant Gaution 


to guard against ‘the contention that the wq. iw not 
a Court ; and to bring in the inquiry made by the Custams 
Officers in regard to administrative matters other than 
those conferred upon him undor S, 167, withid the Yola 
ofS, 198 and S. 228, Penal Code Sections 188, 189, “190A 


2^ 


and 191 provide a hierarchy of tribunals for deciding em a 
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or other- Criminal 

wise exgrcise reVisional pbwers in regard to the orders c SUR 

ofthe subordinate officers, Power is also conferred on , ar ee 

è Gowefament , to interfere in matters in tegatd whereof no Thomas Dena 

apfieal is provided for. Its true tiat norule& have been z v. : 
framed providing the manner in- which the Customs-" ute of Punjab 
.eeollector should proceed with the’ inquiry. in regard to 
7 offences tomditted under the Act of which he is authorized 
to take cognizance ‘But the record discloses that” a 
procedure analogous to that obtaining ig" criminal Courts 
is folfowed.in regard to tho said offences. Charges are 
-framed, evidence is taken, advócatés are beard, decision is 
given on the question whether an offence 1s committed or 

not ; and „if: tho offence-is- held to have been committed, ` 
the person concerned is convicted and a pehalty is imposed 
e When the statute empowers the officer'to take cognizance 
of an offence, to adjudge upon the question whether the 
offence is committed or not and to impose a penalty for 
the offence, it is implied in the statute that the judicial 

Procedure is to be followed. The-entire scheme of the Act ^ 
as disclosed in the Sea Customs Act leaves no doubt in my 
mind that so far as offences "mentioned, in S 167 are 
concerned, the Customs Authority has to function asa 
judicial Tribunal I have therefore no hesitation to hold 
, that the Customg Officers in so far as they are adjudicating 
upon the offences mentioned under S. 187 of the Act me 
functi.ning as judicial tribunals If the other view, viz, 
that ane authority is not'a fadicral tribunal, be accepted, 
it will lead to.an anomalous position, which could not have 
been confemplated by the “legislature. .To illustrate, a 
Customs Collector may impose a-penalty of Rs 25,00,000 

} as in this case orbus finding that a person has -committed ~ 
an offeno#undet S *167 (8) of the Act, and the Éccused can 
be prosecuted again for the same offence before a Magis- 
trates On the other hand if the prosecution is first laid be- 
` feræa Magistrate for an offence under S. 167 (81) and he is 
cotWicted and sentnced'to a fine of a few Tupees, he cannot 

s . è 


The Chief Custems-authority may, suomotu 
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. be prosecuted and punished again before a Magistrate’ 
Unless the provisiens of the Constitution are clear, a, 
construction which will lead to such an anomalous position 
should not be accepted, for, , by accepthig such a coniate 


tion, the right itself is defeated. - 
. 


. . e 
It is theg contended that the offende fo» which ve 
petitioner was prosecuted by the Magistrate is different front, 


: 3 : i 
“that in regard whereof he was sentenced by the Customs — " 


Officer. The petitioner was convicted under s. 167 (8) ot** e. 
the Act, whereas he was subsequently prosecuted and 
punished under S. 167 (84) of the Act. Section 167 (81) of, 
the Act reads as foliows : . 


“If any person knowingly, and intent to defraud the 
Government of any duty payable thereon, or to 
evade any prohibition or restriction for the time 
being in force under or by virtue of this Act with 
respect thereto acquires possession of, oris in any e 
way concerned in carrying, removing, desposing, 

-harbouring, keeping or concealing or in any 

manner dealing with any goods which have been 

_ unlawfully removed from a warehouse ‘or which are 

chargeable with a duty which has not been paid or 

with respect to the importation or exportation of 

which any prohibition or restriction is for the time 
being in force as aforesaid ; or Z 


^ If any person is in relation to any goods in any way 
- knowingly concerned in any fraudulent evasion or 
attempt at evasion ofeny duty chargeable thereon 
or any such prohibition or restriction „as aforesaid 
or of any provision-of this Act applicable to those 

* goods, š e S 


a E 

Such: pergon shall on conviction beforea Magigtrate be, 
liable to imprisonment for any term net exceeding 
two years, or to fine, or to both,” ^ 


l 


. os 
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It ts, contended that under S. 167 (81) knowledge or 
inte&tion to defrua&»is an ingredient of the offence, whereas 
under S, 167 (8) they are not part of the offence, that 
offences ‘under, 5. 167 (8) and 167 (81) afe different, and 
that therefore the prosecution and punishment for an 
offence undér the former sub-settion would not be a bar for 
, Hrosecution and'ponishment undep the latter sub-section. 
“It is not necessary to* consider the decisfons cited in 
support of the contention that for the application of the 
* princigle offdonble jeopardy the offences fot which a person 
is prosecuted and punished ina second proceeding should 

e be the same in respect of whith he has been prosecuted 
and punished at an earHer stage That fact is self-evident 
from Art, 70 (2 of the Constitution itself, If so, the only 
question 1s whether thé petitione? was piosecuted’ before 
the Magistrate for the same offence in regard to wbich he 
was prosecuted before the Collector of customs. It is true 
that the phraseology in S. 167 (8) 1s more comprehensive 
than that in sub-s, (81) in that the offences under the former 
sub-section take in acts committed without knowledge or 
intent to defraud. But if does not exclude from Its scope 
acts committed with knowledge or with intent to defraud. 
For, a person who imports or exports prohibited goods 
with Intent to defraud 1s also concerned in the offence of 
such importation or exportation. The question of identity 
of offence 1s one to be determined on the facts and cir- 
cumstances of a particular case. One of the tests in whether 
an offence forewaich a person was earlier prosecuted takes 
in all the ingredients of the offence, the subject-matter of 
the second prosecution. Ihe fact that he might have 
been prosecuted for a lesser offence is not a material 
circumgtanée. The question therefore Js not whether 
under S. 167 (8) a person can bo found guilty of an offence 
even if *there i ds no fraudulent intent or knowledge, but the 
questign is whether the petitioner was prosecuted and 

e punished om the same facts in regard to which he was 
subsequently prosecuted and punished before the Magis- 
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trate. ‘ The record: discloses that the eetitloner was 
prosecuted before the Customs Authority as well al, the 
Magistrate on the same facts, vis, that he, glongiwith 
others, attempted to take out of India, Indian, currency (‘ase 


Amritsar), in contravention of the law prohibiting such 


export, -It is not the case that the knowledge ob the 


part of the petitioner of his illegal act it excluded from the 
first prosecution anddpcluded in the subsequent one. 1n 
the circumstances, I cannot hold that the offence for whith 


he was prosecučed hy the Magistrate is different from that 


in regatd to which he was prosecuted and punished by the 
Customs Authority, In this view, the prosecution and 


punishment by the Magistrate directly infringes the furida- 7 
. mental right under Art. 20 (3) of the Constitution. 


` 


No attempt-has been made by the learned Bolicitor 
General to contend that the offence under Ss 28 and 28B 


of the .Foreign "Exchange Regulations Act for which the : 


petitioner is convicted is an offence different from that 
for which he was prosecuted earlier -under S, 167 (8) of 


~ the Act " 


~ It is conceded that the decision in the Writ petition 
covers the decision In the connected appeal also. In 
the result, the writ petition and the appeat are allowed, 


ORDER —In view of the opinion of the majority, the 


Petition and the Appeal are dismigsed. i * 
n - - 
; B ous EE 
. M.K.6. li Petition and appeal djsmissed. 
M nl 
7 . e . 
- . - . ~ 
^ . 
- . " * e 
y -0 
- 2 s Te 
. * n 
7 - . 
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